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CONFIDENTIAL COMMUNICATIONS, 


WE have, in previous numbers of our work, brought before our readers 
all the leading cases on this subject ; a case has recently occurred in 
England, (Regina v. Farley, reported in 2 Car. & Kir. 313,) 
materially, as we think, altering the law on this subject. 

It appeared that the wife of A, went to B, an attorney, and produced 
a forged will to him, and asked him to advance money to A, on the 
property mentioned in it. B was not then the attorney of A, or in any 
way acting as his solicitor. A’s wife left the forged will with B, who 
made acopy of it. A, afterwards, called on B, who told A all that had 
occurred, and returned him the forged will, declining to advance any 
money. It was held that the conversation between A’s wife and B, was 
not a privileged communication ; and that on the trial of A for forgery, 
evidence might be given of it, and also that the copy of the forged will 
made by B, might be given in evidence, notice having been given to A 
to produce the original. 

There is a very able article in the English Law Magazine on the 
subject, in which all the prior decisions are examined with great care, 
from which we make the following extract :— 

“ We have taken the trouble to look into the decisions upon this 
subject, many of which, we find, are to a certain extent conflicting. 
For instance, in some of the cases it is laid down, that the rule is not 
confined to communications made in the course of a cause or with a 
view toacause. See Cromacke v. Heathcote, 2 B. & B.4; Gains- 
ford v. Grammar, 2 Camp. 9. While on the other hand, it has also 
been held, that the communication in order to be privileged, must have 
been made either pendente lite, or with reference to a cause in contem- 
plation. See Wadsworth v. Hamshaw, 2 B. & B. 5; Williams v. 
Mundie, Ry. & M. 34. 

In Cromacke v. Heathcote, 2 B. & B. 6, Dallas, C. J., remarks, * ‘To 
confine ourselves to the present case: here is a client who goes to give 
instructions touching a deed, and the communication must be deemed 
to be confidential, as between attorney and client, though the attorney 
happens to refuse the employment. I have no manner of doubt on 
the subject, and it might be of most mischievous consequence, if by 
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granting a rule, we should be supposed to cast any doubt on it.” In 
the same case, Richardson, J., repudiates the idea of the rule being con- 
fined to attorneys employed in the cause; and he puts the question in 
this way, ‘‘ Suppose the case of an attorney consulted on the title of an 
estate where there was a defect in the title, can it be contended that he 
would be at liberty to divulge the flaw?’ Lord Brougham, also, in 
Greenhough v. Gaskell, 1 My. & K. 103, gives it as his opinion, that 
the rule is not qualified by reference to any proceedings pending or in 
contemplation. For if it were, then every communication made pre- 
viously to the commencement of a suit not actually contemplated would 
be unprotected ; and he supports that view with this just observation, 
“If the privilege were confined to communications connected with 
suits began, or intended, or expected or apprehended, no one could safely 
adopt such precautions as might render any proceedings successful, 
or all proceedings superfluous.” And in Pearce v. Pearce, 16 L. J. 
153, Knight Bruce, V. C., expresses a very decided opinion upon the 
question. He thinks that the privilege cannot be confined in the man- 
ner above alluded to, and that such a position cannot be supported 
either “ in reason or principle, or justice or convenience.” He supposes 
this case, ‘‘ A man is possessor of an estate as owner ; he is not under 
any fiduciary obligation ; he finds a flaw, or a supposed flaw, in his 
title, which it is not in point of law or equity his duty to disclose to any 
person ; he believes that the flaw or supposed defect, is not known to 
the only person who, if it be a defect, is entitled to take advantage of it ; 
but that this person may probably or possibly soon hear of it, and then 
institute a suit or make a claim. Under this apprehension he consults 
a solicitor, and through his solicitor, lays a case before counsel on the 
subject and receives his opinion. Some time afterwards, the appre- 
hended advisary becomes an actual adversary ; for coming to the know- 
ledge of the defect or supposed flaw in the title, he makes a claim, and 
after a preliminary correspondence, commences a suit in equity to en- 
force it. But between the commencement of the correspondence and 
the actual institution of the suit, the man in possession again consults a 
solicitor, and through him again lays a case before counsel. According 
to the respondent’s argument before me on this occasion, the defendant 
in the instance that I have supposed, is as clearly bound to disclose the 
first consultation and the first case, as he is clearly exempted from dis- 
closing the second consultation and the second case. I have, I repeat, 
yet to learn that such a distinction has any foundation in reason or con- 
venience.” Pp. 158, 159. ~ 
In accordance with the above opinions, it is stated by Mr. Phillips, 1 
Law of Evidence, 168, 9th ed., that “ the privilege extends to all cases 
where a communication is made to an attorney or other legal adviser, in 
his professional capacity.” Mr. Starkie, 2 Ev. 321, 3d ed., makes use of 
similar terms, but with the qualification that, “ where the attorney is 
employed in matters which are not professional, as in a treaty-for the 
purchase of an estate,” the privilege does not exist. However, he quotes 
no authority for the latter position, and although he may have strong 
grounds on which to rest the assertion, we submit with great deference, 
that he is scarcely correct in the instance which he brings forward as 
an example. Indeed, there are three or four recent cases deciding ques- 
tions which could hardly have arisen, if the qualification given by Mr. 
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Starkie had been generally recognized. We allude to Perry v. Smith, 
9 Mee. & W. 681; Doe d. Salt. v. Carr, 1 Car. & M. 123; and Regina 
v. Avery, 8 C. & P. 596. In all these cases the attorney had been em- 
ployed not strictly gud attorney, but rather as a conveyancer or scrive- 
ner ; and in each of them the decision turned upon some other point, not 
being the broad ground that the privilege could not exist where the at- 
torney was acting as a conveyancer. And Turquand v. Knight, 2 M. 
& W. 98, is a tolerably clear decision upon the question. There, toa 
declaration in trover by the assignees of a bankrupt, the defendant 
pleaded that before the bankruptcy, the bankrupt deposited the lease 
with the defendant as a collateral security for money, which the bank- 
rupt then owed him. At the trial, the plaintiffs attempted to show that 
the lease was deposited after the act of bankruptcy ; and for that pur- 
pose called a witness, who stated that he had been the attorney for the 
bankrupt after the act of bankruptcy, and had been applied to by him to 
raise him money. It was then proposed to ask him, whether the bank- 
rupt had not the lease in his possession at that period. ‘To this, it was 
objected that the witness having been the bankrupt’s attorney at the 
time, the communication was confidential ; and the proposed question 
was accordingly disallowed by the presiding judge, whose ruling was 
afterwards upheld by the court in banc. The learned barons on this 
occasion took time to consider their judgment, and when delivering it 
stated that they had looked into the cases, particularly that of G'reen- 
hough v. Gaskell, and had found the greater weight of authority was 
against the reception of the evidence. And with reference to the point 
that the witness was applied to in his character of scrivener, they al- 
luded toa judgment of Lord Nottingham, Harvey v. Clayton, 2 Swanst. 
221, n., wherein his Lordship said, that he would not compel a scrive- 
ner to disclose the communications made to him; for no man should be 
wounded through the side of his scrivener. Alderson, B., also remarked 
that the rule seemed to be correlative with that which governs the sum- 
mary jurisdiction of the courts over attornies ; as to which he referred 
to Ex parte Aitken, 4 B. & Ald. 49. 

Mr. Baron Parke, (then Mr. Justice Parke,) in Moore v. Terrell, said 
that in Greenhough v. Gaskell, the Lord Chancellor (Brougham) con- 
sulted with him, and with Tindal, C. J., and Lord Lyndhurst, and they 
all thought the client’s privilege, extended much beyond communica- 
tions in respect of a suit, 4 B. & Ad. 876. Such also appears to have 
been the opinion of Bayley, J., who, in Rex v. Upper Boddington, 8 
D. & R. 732, considered that a knowledge of the contents of mortgage 
deeds, acquired by an attorney in the course of his employment by the 
mortgagee, was privileged from disclosure. 

Other authorities to the same effect might be adduced if needful ; but 
without them, we may safely assume it to be a position firmly established, 
that “the client’s privilege extends much beyond communications in 
respect of a suit.” Indeed we think, we might venture to submit, that 
whether the employment be gud@ attorney with reference to an action at 
law, qud@ solicitor in a chancery suit, or gu@ conveyancer, the person 
employed not being merely a certificated conveyancer, if in the regular 
course of legitimate practice, the privilege exists alike in each and every 
case. 

All the authorities go to show that the privilege is not that of the at- 
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torney, but of the client. Insomuch, that where the witness appears 
disposed to betray his trust, the court will even interfere to protect the 
client. And this, because it is absolutely necessary, to insure that full 
and unreserved confidence between a client and his legal adviser, with- 
out which it would often be quite impossible for the latter rightly to 
discharge the duties of his office. 

In addition to the outline of the case which we have already pre- 
sented, it may be well to state some of the evidence given by the attor- 
ney, Mr. Cadle. He said, “I am a solicitor at Newent. I know the 
prisoner Farley. I remember his wife coming to me; she produced a 
paper. What she said was afterwards communicated to R. Farley. I 
was not then acting as his attorney. I did not charge for the interview ; 
if I had been acting as his solicitor I should have madea charge. She 
asked if I could advance her husband some money upon mortgage of 
property under the will of her father; she produced what she said was 
the will of William Welch, and left it. I had an examined copy made 
and gave the original back to R. Farley. If I had found the security 
sufficient, I should have advanced the money. I was in no other way 
acting as the solicitor of Richard Farley. 

Following the usual practice on such occasions, the court abstained 
from expressing the reasons for their judgment. Therefore upon what 
ground it may have proceeded we are unable to speak with certainty. 
But from what passed in the course of the argument, we may reasonably 
infer that it was because the relation of attorney and client did not 
exist between the witness and prisoner. The passage which throws 
perhaps the most light upon this question is the following. The learned 
counsel who argued the conviction asked, ‘‘ Was not the taking of this 
will to Mr. Cadle really that the prisoner might consult him on his ti- 
tle; and if so, was it not a privileged communication ? 

“Potiock, C.B. It would be a privileged communication if the fact 
were so, 

“Newton. Do I understand your lordship to say, that the consult- 
ing an attorney by a person as to his title to land is a privileged com- 
munication ? 

“Wipe, C. J. The person consulting his attorney. 

“Parke, B. Yes; consulting his own attorney. 

“Newton. I submit further, that it would make no difference as to 
the privilege, that the attorney would not accept the retainer, or decline 
to do the business.” 

This was the point upon which, we presume, he could not satisfy the 
court. ‘The attorney had said he did not charge for the interview, and 
that, had he found the security sufficient, he would (himself?) have ad- 
vanced the money. Therefore, according to his reasoning,—reasoning 
which, as it would seem, the court also adopted,—he was not the attor- 
ney of the prisoner, and so not bound to keep silence. But how does 
this accord with the opinion of Dallas, C. J., in Cromacke v. Heathcote, 
where he says, “a client goes to give instructions touching a deed, and 
the communication must be deemed to be confidential, as between at- 
torney and client, though the attorney happens to refuse the employ- 
ment.” Yes, we repeat, though the attoruey happens to refuse the em- 
ployment. How otherwise can there be confidence reposed in an attor- 
ney? Is the client to be left for an indefinite interval at the mercy of 
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the attorney? Is he tocome day after day,—for it may be several days 
as well as one,—and unbosom all his most secret concerns in the fond 
belief, that the policy of the law has for ever imposed the seal of secrecy 
upon the mouth of him in-whom he thus confides; and is he then to 
find that the policy of the law has done nothing of this sort, because 
the man thus entrusted has made no entry of the interviews in his day- 
book, and has never thought of receiving his confiding visitor in the 
character of a client? If this be an option, the client’s privilege would 
not be his, but the attorney’s. The relationship of attorney and client 
must in every case have a beginning. When is that to be? At the 
outset of the first interview, or at the close of it; or is it to be postponed 
to the second meeting ; or is it to remain, as it were, in abeyance during 
several interviews, until a rascally practitioner may be able to judge 
whether he can make most by transacting the proffered business, or by 
violating the confidence reposed in him? If an attorney is not bound 
to accept a retainer until he knows the nature of the business wherein 
his aid is required, he surely is bound in honor, and we think he ought to 
be bound in law, not to divulge what is thus necessarily confided to him 
solely by reason of his professional character. The same rule of poli- 
cy, we submit, should govern a case of this kind as applies with respect 
to communications, where the relationship is of long standing. For if 
it be necessary that entire confidence should exist, in order that an at- 
torney may properly conduct the proceedings confided to his care, it is 
equally necessary that similar confidence should exist, in order that he 
may rightly commence them. In short, how otherwise can he decide 
upon the preliminary question, as to whether he will or will not under- 
take the proposed business at all. 

Viewed solely with reference to the foregoing considerations, we 
should much doubt whether Reginu v. Farley, though stamped with 
the authority of so many learned judges, could really be supported. 
But there is another feature in the case, which ought to be regarded. 
That, most probably, was not lost sight of by the learned judges in 
coming to the conclusion at which they arrived. 

The attorney was consulted as a conveyancer or scrivener. The 
deeds were brought to himas genuine. The fact of their being forged 
was concealed from him. The secret was not confided to him, (though 
he discovered it,) by reason of his professional capacity. He might 
himself have been a victim of the fraud. It was not as though he had 
been called to advise upon the character of the deeds, as to whether they 
were genuine or not, or had been requested to defend the prisoner on a 
charge of forgery. He might, therefore, think that he owed a duty to 
himseif, and also to the public, which was paramount to that which he 
owed to his would-be client. Viewed in that light, his conduct may 
well be justified ; and his testimony may be held to have been rightly 
admitted, without infringing the general principle that the legal adviser, 
when legitimately employed, is bound to secrecy as well in criminal as 
in civil cases, and also without leaving that sacred obligation to depend 
upon the paltry circumstance of the attorney’s having or not having 
debited his visitor with six shillings and eight pence in the day-book.” 











262 THE NEW-YORK LEGAL OBSERVER. 


U. S. District Court—The Palo Alto. 








Review. 


An ANatyticaL AND Practica Synopsis of all the Cases argued and reversed in Law and 
Equity in the Court for Correction of Errors of the State of New-York, from 1799 to 1847, 
with the names of the cases and a table of the titles, &c. By Raurx Locxwoop, Coun- 
sellor at law. New-York, published by Banks, Gould & Co., Law Booksellers, No. 144 
Nassau Street, and by Gould, Banks and Gould, No. 104 State Street, Albany, 1848. 


Mr. Locxwoop has rendered a very essential service to the profession 
by the publication of his book, The want of such a work has long 
been felt. As far as our time has permitted us to peruse it, we think 
the production highly creditable to him, and we doubt not but his labors 
will be amply compensated. The work contains a compendium of cases 
that have been reversed by the late Court of Errors, of the Supreme 
Court and of the Court of Chancery. The author in his advertise- 
ment observes, “the work is intended as a Synopsis of all the decisions 
of our late Court of Errors, which have from time to time reversed 
those of the Supreme Court and of the Court of Chancery, from the 
commencement of our state reports until the Court of Appeals under 
the constitution of 1846 was substituted in its place. A comparative 
view of the grounds of decision in each case in the court below and of 
reversal in the Court of Errors is given; with a brief statement of the 
facts and circumstances whenever it appeared necessary to a clear com- 
prehension of the principles of the decision or to elucidate their applica- 
tion. It has been attempted to present a condensed view of the whdle 
jurisprudence embodied in the reversals of our late court of final ap- 
peal. ‘The substance of the decisions of the respective courts has been, 
whenever practicable, given in the language of the judges’ opinion.” 

The cases reversed by the Court of Errors during the whole period of 
its existence, as reported in that court and in the courts below, and 
scattered through ninety volumes of reports, are here collected into one 
compend. ‘The author has added some notes and observations of much 
practical utility. 











UH. &, District Court. 
[Portland, Maine.| 


Before the Hon. ASHER WARE, District Judge. 
Tue Pato Atto.— October, 1847. 


A remission of a forfeiture by the secretary of the treasury, under the act of March 3, 1797, 
ch. 13, granted before a libel or information has been filed, operates directly to revest the 
right of property and possession in the petitioner, and the collector, on his presenting the 
warrant of remission, is bound to restore it. 

But after the filing of a libel or information, the property is in the custody of the law, and the 
collector is the keeper of the court. ‘The remittitur being filed in court, it is a bar to further 
proceedings to enforce the forfeiture, and the court will direct the suit to be dismissed and 
issue a precept to restore the property. But the property being in the custody of the court, 
the collector cannot restore the possession without an order of the court. 

If the remission is on the payment of costs, this is a condition precedent, and the remission is 
inoperative until the costs are paid. 
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A tender of the costs, after a reasonable time allowed for taxing them, is equivalent to actual 
payment to revest the right of property and possession. A neglect of the collector seasona- 
bly to furnish the attorney with the cost of seizure and custody will not defeat or suspend the 
right of the claimant to the possession of the property. 

The secretary has the power, after a remittitur has been granted and communicated to the 
claimant, to revoke the warrant. 

If the remission is free and unconditional, the power of revocation continues after the remitti- 
tur is filed, and an order of restoration passed until the precept is finally executed by a de- 
livery of the property into the possession of the claimant. U. S. v. Morris, 10 Wheat. 

The order of restoration made by the court is not properly a judicial but a ministerial act. It 
is the remission of the secretary that restores the right of property and possession, and the 
order of the court carrying that into effect may be demanded by the claimant ez debito 
justitie. 

If the remission be conditional, the secretary has no power to revoke it after the condition has 
been performed, whether the possession of the goods has been delivered to the claimant 
or not. 

After the revocation has been made known to the claimant, if the secretary revokes it, the 
revocation is inoperative until the knowledge of it is brought home to the claimant; and 
if the condition has been performed before he has knowledge of the revocation, the rights 
of the claimant become fixed, and the remission irrevocable. 

In all engagements formed inter absentes by letters or messengers, an offer by one party 
is made in law at the time when it is received by the other. Before it is received it may 
be revoked. So the revocation in law is made when that is received, and has no legal 
existence before. If the party, to whom the offer is made, accepts and acts on the offer, 
the engagement will be binding on both parties, though before it is accepted another letter 
or messenger may be despatched to revoke it. 

The exception to this rule established by the jurisprudence of the courts is, that if the party 
making the offer dies or becomes insane before it is received and accepted, the offer is then 
a nullity, though accepted before his death is known. 


THe manner in which this case came before the Court will appear by 
a brief recapitulation of the antecedent facts. The Palo Alto, a small 
vessel of 20 12-95 tons burthen, built and licensed for the fisheries, was 
seized July 15, 1847, by the Collector of Wiscasset, and libelled for being 
engaged, while under a fishing license, in a trade other than that for 
which she was licensed, in violation of the Act of February 18, 1792, 
chap. 8, sec. 32, for Licensing and Enrolling Vessels, 1 Statutes at 
Large, p. 305. On the 21st of July, a claim was interposed by C. F. 
Barnes, and on the 23d, he filed a petition confessing, and praying for 
a remission of the forfeiture. On this petition, a summary inquiry was 
had into the circumstances of the case, according to the provision of the 
Act of March 3, 1797, ch. 13, sect. 1, 1 Statutes at Large, p. 506; a 
number of witnesses were examined and the following statement of facts 
made out and transmitted to the secretary of the treasury, together 
with a copy of the libel and the petition : 


“ Special District Court, Portland, 
Sept. 11, 1847. 

“ And now ona summary examination into the facts of the case (notice 
having been given to the attorney of the United States and the collec- 
tor who made the seizure) it has been proved to my satisfaction that the 
said Barnes purchased said schooner Palo Alto, June 4th, 1847, of about 
20 tons burthen, built and intended for a fishing vessel ; that his inten- 
tion was to sell her again, but that he made a conditional agreement to let 
her for the fishing business if he did not succeed in effecting a sale ; 
that in the early part of July he went in her to Portland, for the purpose 
of making a sale ; that he advertised her for sale and made attempts to sell] 
her, but failing in making a sale, he purchased the goods named in the 
bill of parcels (which was annexed to the petition) at Portland, and 
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returned with them to Wiscasset. Most of the goods purchased are 
such as are used in fitting out fishermen, but the quantity was much 
greater than would be required for fitting out a single vessel of her size. 
He returned in the vessel to Wiscasset, and arrived at a wharf near the 
custom house, between 11 and 12 o’clock in the forenoon, making no 
attempt to conceal what cargo he had on board from the custom-house 
officers. The goods which he carried all belonged to himself, and he 
had none for other persons. It was in proof that the collector told him 
when he sailed for Portland, that he could not take goods under a fishing 
license. Barnes is by trade a sail-maker, and has heretofore been inter- 
ested in two vessels which were engaged in coasting. He has also 
bought and sold small fishing vessels and pleasure boats. It was in 
proof that fishermen which came to Portland were in the habit of taking 
their outfits there.” 

On the 13th of September the secretary remitted the forfeiture on the 
payment of costs, and the warrant of remission was transmitted to the 
attorney on the 20th. This having been filed in court, on the 30th an 
order was made for the restoration of the property to the claimant, and 
a precept issued to the marshal to carry it into execution. The deputy 
marshal in his return on the back of the precept stated, that he called 
on the 5th of October and demanded of the deputy collector the pro- 
perty, but the collector being absent he refused to deliver it, and on the 
30th he called on the collector at the custom-house, and again deman- 
ded the property and he refused to deliver it, and he returned the writ 
in no part satisfied. 

Upon the 29th of September the secretary wrote to the attorney, re- 
questing him to return the warrant of remission. The attorney in re- 
ply informed him that it having been filed in court and become a part 
of the record, it was not in his power to return it. And on the 4th of 
October, the secretary again wrote to the attorney, stating that he had 
requested the warrant to be returned “for the purpose of revoking it, 
as on a full examination of the case, relief ought not to be granted to - 
Mr. Barnes.” On the 7th of October the attorney filed a motion for an 
order to the marshal to stay the execution of the writ of restoration 
and to return it unexecuted. The Circuit Court being then in session 
and remaining so until the last of the month, the parties were heard on 
the motion on the 4th of November. 


Haines, District Attorney, for the U. 8. 
Gen’l Fessenden, for the claimant. 


Ware, District Judge.—The questions now to be determined arise 
on a motion of the district attorney for a supersedeas of the writ of re- 
Storation issued by this court; but that has been returned unexecuted 
since the motion was filed. In the actual posture of the case the ques- 
tions would arise more regularly on a motion of the claimant for an 
alias execution. But as the parties are disposed to waive matters of 
form, and wish for an early decision, we may perhaps dispose of the 
questions which have been discussed on the attorney’s motion. 

It is argued by the attorney in the first place, that the writ was im- 
providently issued, there being no authority in law for issuing such a 
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writ in any case; and in the second place, if there is any authority, 
that the remission being made on the precedent condition of payment 
of costs, and the costs not having been yet paid, the writ was issued 
prematurely. 

The argument on the first point is, that the remission of the secretary 
operates per se and independently of any action of- the court to retrans- 
fer and revest the property in the petitioner. The act of March 3, 1797, 
ch. 13, sect. 1, (1 Stat. at Large 506,) under which the remission is made 
provides, that when any person shall have incurred any penalty or for- 
feiture, or is interested in any vessel or goods, which have by law be- 
come liable to seizure and forfeiture in the cases therein mentioned, on 
certain proceedings being first had on petition to the judge of the district, 
in which the penalty or forfeiture occurred, they may be remitted by the 
secretary of the treasury, if in his opinion they were incurred without 
wilful negligence or any intention of fraud; and he may direct the pro- 
seculion, if any has been instituted, to cease on such terms as he shall 
deem reasonable. In the case of a seizure of goods, if no prosecution 
has been commenced, it may be true that the warrant of remission 
operates directly to restore to the claimant his right of property and 
possession of the goods, and on the presentment of the warrant, the 
collector may be bound to restore them. If a suit has been commenced 
the remission may be pleaded in bar of a further prosecution of it. If 
it be for the recovery of a penalty, its operation is to discharge the obli- 
gation by putting an end to the suit and by being a bar to any future 
suit. No further action of the court is required than dismissing the 
action. But if the prosecution be for the purpose of enforcing a forfei- 
ture in rem, the property on being libelled is placed in the custody of 
the court. [t is in the keeping of the law. The warrant of remission 
does not then give the claimant a direct authority to retake the goods, 
but on filing the remittitur and complying with its terms the court will 
direct a precept to be issued for the restoration of the property, and or- 
der the suit to be dismissed. Such has always been the practice in this 
and it is believed in other districts. The statute does not indeed in such 
cases direct a writ of restoration, but it is necessary to the orderly course 
of judicial proceedings, so that the record may show what disposition 
is made of the property. 

But it is said that in this case the remission is conditional on payment 
of costs, and that this being a condition precedent, the remission is in- 
Operative until the costs are paid. This as a general proposition is un- 
doubtedly true. A precedent condition must generally be performed 
before the right vests, or that must be done which the law holds to be 
equivalent to performance. After the remittitur in this case was re- 
ceived and filed, the claimant was present in conrt and tendered the 
costs to the attorney. He declined to receive them, because the collec- 
tor not having furnished him with the items of the costs of seizure and 
custody, he was unable to complete the taxation. It was not, therefore, 
the fault of the claimant that the costs were not paid, but that of the 
collector in not seasonably presenting his bill of charges. Now it is a 
general rule of law that a condition, on the performance of which a 
right vests, shall be considered as performed, so as to perfect the right, 
where the party, for whose benefit the condition is made, has by his 
own act or fault prevented it from being performed. ‘The Roman juris- 

VOL. VI. 34 
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consults put their doctrine into a formula, and it is inserted in the digest 
among the general rules of lawas a universal rule. Jn omnibus causis 

ro facto accipiturid sic quo per alium mora fit quo minus fiat. Dig. 
50. 17.39. Tune domium pro impleta habetur conditio cum per cum 
stat, qui, siimpleta esset, debiturus erat. Dig. 35. 1. 81. § 5.* 

This rule is equally well established in the common law. It was 
the very point on which the decision turned in Hotham v. The East 
Ind. Co., 1. Durn. & East, 639. Ashurst, Just., in delivering the opinion 
of the court said, that if any authority was necessary for this principle, 
which was a plain dictate of common sense, it was so held in Rolle’s 
Abridgment, 445, and in many other books. The same doctrine is held 
in Jones v. Burkley, Doug. 684; Merrit v. Ram, Strange 458; Black- 
well v. Nash, Strange 535. Kingston v. Preston, Doug. 689 ; 3. Salk. 
108. It was also the point directly decided in Brown v. Bellows, 4. 
Pick. 179. 195. Indeed it is one of those obvious rules of justice and 
right, that finds a place in every system of jurisprudence that makes 
any pretension to cultivation and refinement, and flows directly from a 
great principle of natural equity and universal justice, which binds 
every one to answer for the damage occasioned by his own act. Pothier 
Oblig. No. 212. 6. Toull. Droit Civile, No. 609. A condition, says 
the French Code Civile, is considered as performed when it is the debtor 
bound under this condition, who has prevented it from being performed. 
Art. 1178. 

It is a familiar principle of law that a tender of performance at a fit 
and convenient time or place is for many purposes equivalent to perfor- 
mance. A tender of money due on a bond or other contract, it is true, 
does not, like payment, discharge the debt, for the plaintiff may reply a 
subsequent demand and refusal, but it is a bar to further damages. And 
it is universally true, that when a right or title is made dependant on a 
precedent condition, and the party is ready and offers to perform it, and 
is prevented by the default of the party for whose benefit it is reserved, 
the title vests absolutely and the condition is so far discharged, that the 
right cannot be defeated. In this case the collector might undoubtedly 
claim a reasonable time to make out his bill of charges. The remitti- 
tur was dated Sept. 18, and transmitted to the attorney on the 20th, 
and the collector immediately informed of it. Between that and the 
30th there was, it would seem, ample time for him to ascertain and make 
out his bill of charges, and upon the payment, and, in my opinion, on 
the tender of payment, he was entitled strictissimo jure to an order of 
restoration. On this state of the case the court ordered, on his deposit- 
ing in the registry $150, a sum believed to be more than sufficient to 
cover all costs that would have accrued, that the usual precept for 
the restoration of the goods should be issued, and the deposit having 
been made, a precept was accordingly issued to the marshal to restore 
them to the claimant. He had already been kept out of the possession 
of the vessel and cargo for two months and a half, and it appeared to 
me that he ought not longer to be deprived of them, with a further ac- 








* The following are some of the texts of the Roman law in which this general rule 
is applied in contracts, legacies and other cases. Dig. 35. 1. 24 and 12. Dig. 12.1. 50. 
Dig. 19. 2. 38. Dig. 22. 7. 20 and 23. Dig. 45. 1. 25, § 7. Dig. 50. 17. 161. 











THE NEW-YORK LEGAL OBSERVER. 267 


U. S. District Court—The Palo Alto. 








cumulation of expense. My opinion is, that the order of restoration 
was properly made at the time and ought not further to have been de- 
layed. 

But the bill of charges is now presented, amounting to $211 50, and, 
therefore, exclusive of the fees usually taxable on a libel, considerably 
more than the whole deposit ; and it is now said to be apparent that the 
deposit does not cover the costs, and thus that they cannot be considered 
as paid. If the collector’s charges are all allowed, they certainly will 
exceed the deposit. But without intending to intimate any conclusive 
opinion, before the parties are heard in the taxation of costs, I will only 
suggest that some of the charges appear at the first blush to be of a 
somewhat novel and extraordinary character. There is a charge of 
twenty dollars for a journey to Portland of the deputy collector, to con- 
sult the attorney on the filing of a libel, and another twenty dollars for 
his own attention to the case. When we come toa hearing on the taxa- 
tion of costs, I may have occasion to ask the collector in what part of 
the fee bill established by law, or in what usage of the court, he finds 
an authority for taxing these items in a revenue seizure as a per- 
sonal charge on the claimant. In some cases of expensive, perplexed 
and protracted litigation, where the collector has incurred extraordinary 
expenses, and been at unusual trouble in procuring evidence to establish 
a forfeiture, he has been allowed by the secretary of the treasury, on a 
certificate of the judge, to charge these against the United States’ share 
of the fund; but lam not aware that it was ever thought that such ex- 
penses would be introduced into the bill of costs as a personal charge 
on the claimant. Without adverting to other items particularly, some 
of which appear of unusual amount, considering the nature of the case, 
I will only observe, that the deposit is more than sufficient to meet all 
costs that are usually allowed in such cases. But if they were not, an 
execution may be issued on his stipulation for the balance. But the 
ground of my opinion is, that the tender was, under the circumstances, 
equivalent to payment for the purpose of vesting in him a right to the 
possession of the property. 

The principal question that arises on the motion, and that which 
has been mainly discussed at the argument remains to be considered, 
and that is the effect of the revocation by the secretary of the remittitur. 
But it ought first to be observed, that there is no actual revocation before 
the court. The letter of the secretary of Oct. 4, states, that he had 
ordered the warrant of remission to be returned, for the purpose of re- 
voking it. "hat, however, having been filed, an order of court passed 
upon it, and having become part of the record, there ought to be a regu- 
lar and formal revocation placed ov the files of the court. But the let- 
ter of the secretary is only a communication to the district attorney, ex- 
pressing an intention to revoke, and not actually revoking and annul- 
ling the formal warrant of remission. ‘That intention, however, having 
been expressed, for the purpose of raising the question, which has been 
elaborately argued, we may suppose the warrant of revocation to be 
made and entered on the files of the court. 

Ou the part of the claimant it is argued that the secretary having 
once remitted the forfeiture aud promulgated the warrant, and an order 
of court passed thereon for the restoration of the property, that this 
is a judgment of the court, and that the remission has thereby passed 
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in rem judicatam and become irrevocable, and the rights of the claim- 
ant have become so vested that they cannot be divested by the act of 
the secretary. 

In the first place, I think it may well be doubted, whether the act of 
the court granting an order of restitution is in strictness a judicial act. 
The power of remitting penalties and forfeitures, belongs exclusively to 
the secretary. The court has no authority to revise his decision or in- 
quire into the grounds on which it is made. If a remission is granted, 
which on its face appears clearly to be illegal and beyond his power, it 
has indeed been suggested that the court may disregard it as having 
been improvidently issued by mistake. Gall. R. 521. But if nothing 
of that kind appears, all the court has to do, is to carry it into execution 
by an order of restoration. In the preliminary steps for procuring a re- 
mission, the court, in the first instance, inquires summarily into the facts 
and circumstances of the case, and reports them to the secretary. It 
reports facts and not the evidence of facts. In making this statement, 
the judge acts judicially. ‘The facts must be proved by legal and com- 
petent evidence, and of the competency of the evidence he must judge. 
2 Gall. R. 515, The Margaretta. The evidence must not only be 
competent and conduce to prove the facts stated, but must satisfy the 
judicial conscience of the judge that they are true. But whether, when 
proved, they are sufficient to establish the further fact that the forfei- 
ture was incurred without wilful negligence or intention of fraud, is re- 
ferred exclusively to the judgment of the secretary of the treasury. 
It does not belong to the judge to express an opinion on this point. 
The secretary forms his opinion on the facts stated alone, under the 
law, no evidence can be submitted to him by either or both parties, as it 
is not on the evidence but on the facts found and stated that he is to act. 
If either party is not satisfied with them as found by the judge, I by no 
means intend to deny that he may properly express his dissatisfaction 
to the secretary, but then the secretary canuot legally act on his re- 
presentation or on evidence produced by him in making up his judg- 
ment, whether the forfeiture was or was not incurred through excusable 
ignorance and without fraudulent intention. But he might in his dis- 
cretion return the statement of facts to the judge for further inquiry and 
for having further evidence, and on such re-examination the facts may 
be re-stated or the statement be amended. It will then be on such re- 
statement that the secretary will act, aud not on the evidence of facts. 
But the power of remission is confined exclusively to his discretion, and 
when he has decided, the court has no judgment to exercise oir the 
subject, but is bound in debito justitia to issue the order of restoration. 
The act of the court therefore in making this order is more in the nature 
ofa ministerial than of a judicial act, for it is simply to carry into 
effect the remission. 

‘That the Secretary has a right to revise his decision after it has been 
made and made known to the parties, it seems to me, cannot well be 
questioned. If, in making up his judgment, he is supposed to act judi- 
cially, then in analogy to the practice of other courts it would seem that 
he must have the power, if he thinks injustice has been done, to review 
and revise his judgment. Every court has that power. If a decision 
ouce made and promulgated is irrevocable, it must be equally so, 
whether the decision is to remit or not to remit. Yet, it would scarcely 
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be contended, that when once the secretary had determined not to re- 
mit, and his decision had become matter of record by being placed on 
the files of the court that he could not revoke that determination for the 
purpose of admitting the proof of further facts. Still there must be 
some time or other when his power over his decision must cease. The 
question is, what that time is? If the order of restoration awarded by 
the court was strictly a judicial and not a ministerial act, I should ad- 
mit the conclusion of the claimant’s counsel, that the secretary could 
not by his act annul a judgment of the court. But how far that would 
beneficially relieve the claimant is by no means certain. For if it is a 
judgment of the court, it is a judgment grounded upon a single fact, and 
if the secretary should certify that the warrant of remission was impro- 
vidently issued, it would be the duty of the court to stay its proceedings, 
and if a writ of restoration had been awarded and not ¢&xecuted, to issue 
a supersedeas, till he could have time to re-examine the case, and if on 
such re-examination, he should determine not to remit, to reverse its judg- 
ment. Such itseems tome would be clearly its duty, because it would 
then be apparent, that the only foundation on which it rested, failed. If 
so, it is not very material whether the order of restoration on which the 
writ issues be a judicial or ministerial writ. Jones v. Shares, 1 
Wheat. 462. The question would again return, when the power of the 
secretary over his determination is at an end? 

We come then to the question, when does the remission become ir- 
revocable? ‘I'he argument of the district attorney is, that it does not 
become irrevocable until the goods are actually restored to the posses- 
sion of the claimant. In support of this position, he cited the case of 
the U. S. v. Morris, 10 Wheat. 246. The question in that case arose, 
on a remission after a decree of condemnation. The power to remit 
after a final condemnation, was contested. The same question had 
occurred in the circuit courts, and had been differently decided in dif- 
ferent circuits. In this it had been held that the rights of the parties be- 
came fixed by the decree, and particularly that the title of the seizing 
officers to their shares in the forfeiture, became consummated and per- 
fect beyond the secretary’s power of remission. The Brig Helen, 1 
Mason, 401. The Margaretta, 2 Gall. 515. <A contrary doctrine had 
prevailed in other circuits, 10 Wheat. 296. ‘The case was very elabor- 
ately argued by eminent counsel and was fully considered by the court. 
It was decided that the rights of the officers were inchoate by the seizure, 
but that they remained imperfect and contingent during the whole pro- 
ceedings in court and after final decree of condemnation, and did not be- 
come consummated and indefeasible, until the money was actually paid 
over to the collector for distribution. Until the actual delivery over of 
the property or its proceeds under the decree, the rights of the officers, 
and, it would seem to follow, the rights of all others claiming an interest 
in the property or fund in litigation, whether legal, equitable or precari- 
ous, like that of a petitioner confessing a forfeiture, were held to be de- 
pendant on the will of the secretary, under his power to grant or refuse 
aremission. ‘I'he decision appears tome to be placed on the broad 
ground, that all right to the fund are subordinate to the secretary’s 
power to remit or uot to remit, until the proof of law is finally closed by 
putting the party entitled into the actual possession of the fund. ‘I'he 
supreme court having established this principle, it appeared to me to 
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govern the present case, and after some reflection, that opinion was inti- 
mated to the parties. If the remission had been a free and and uncondi- 
tional remission, I still think, that the decision in the case cited must 
have governed this; and that the secretary might revoke a warrant of 
remission at any time before the precept of a court carrying it into effect 
was finally executed by the delivery of the goods to the claimant. Per- 
haps, independently of that decision, we might be brought to the same 
result from a more general principle of law. The forfeiture being con- 
fessed, and therefore the title of those claiming under it admitted, the 
remission by which the property is restored to the claimant partakes of 
the nature of a gift or donation, and being without consideration, it is 
in its own nature revocable at any time before the actual delivery of the 
thing. A donation after it is delivered, and not before, in the common 
law, takes the nature of a grant or contract executed, and becomes ir- 
revocable. 2 Black. Com. 440—1. 2 Kent Com. 438—40. Com. Dig. 
Bacon’s D. 2. 2 Strange, 955, Smith v. Smith. 6 Cranch 27, Fletcher 
v. Peck. 

But, however this may be, there is a circumstance that distinguishes 
this case, and takes it out of the principle of the decision of the supremecourt, 
and also extracts it from the more general principle of law, by which gifts 
are revocable until they are executed by delivery. It is this, that the 
warrant of the secretary is not a free and unqualified condonation or re- 
mission, but is coupled with a condition precedent to be performed by 
the grantee. Now it is an unquestioned rule of law, that if a grant is 
made on a condition precedent, no title vests until the condition is per- 
formed, so that if the condition be illegal or impossible, the title never 
vests, 2 Black. 157. Co. Litt. 206. But being legal and possible when 
it is once performed, it vests absolutely, and the title becomes pure and 
perfect and discharged of the condition. 2 Cruise Real Property, 
41. Com. Dig. Condition B. 3. It then vests as a purchase, and 
if the condition be an onerous one, as a purchase for a valuable con- 
sideration. It has already been stated, that the tender under the circum- 
Stances was equivalent toa performance, not for discharging the obliga- 
tion to pay the costs, but for perfecting the title and rendering it inde- 
feasible. It became thus a contract perfect by mutual consent and 
concurrent acts of both parties, and cannot be dissolved but by the con- 
curreuce of both. 

There is, however, another fact in the case to which it is proper to 
advert before closing this opinion. The tender of performance was 
made on the 30th of September, and the letter of the secretary tothe 
atiorney, requesting him to return the warrant, bears date the 29th, the 
day betore. If this letter is to be considered as an actual revocation of 
the remittitur, it may be said that it was revoked before the condition 
was performed. Considering it as such, when does the act of revoca- 
tion take effect so as to annul the remission. ‘This raises a question of 
no small difficulty, on which there has been some diversity of opinion. 
The conclusion to which | have come after considerable reflection, and 
consulting all the authorities within my reach, is this, that the revoca- 
tion has its effect to annul the remission at the time when it becomes 
known to the other party, and not before. To borrow a convenient 
phrase, more familiar in other systems of jurisprudence than in ours, if 
things had remained entire until the revocation had been brought home 
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to the knowledge of the claimant, that is, if nothing had been done on 
the part of the claimant to change the relation and condition of the par- 
ties in respect to this matter, the revocation would have annulled the 
warrant of remission, and the parties would have stood as though none 
had been issned. But the remission having been received and accepted 
by him, and the condition performed as far as it could be without the 
inconvenience of the other party, the revocation then came too late. 
The remission had taken effect and become irrevocable. 

My opinion proceeds on this general principle, that in all engagements 
inter absentes, when the negotiations are carried on by letters or mes- 
sengers, an offer by one party until it is made known to the other, is 
but an intention not expressed, propositum in mente retentum. If the 
messenger or letter can be overtaken before it arrives at its destination, 
it may be revoked; but if the revocation does not arrive until after the 
offer is received and accepted, and especially not until it has been acted 
upon when it is too late. For the revocation is but a simple act of the 
will, a propositum, not res gesta an act done until after it is known, 
and of course can have no more effect than an intention not expressed, 
but confined within the breast of the party. It is a remark of one of 
the most profound jurists of the last age, that an act of the will not 
known in jurisprudence is as if it did not exist. Une volonté qui n’est 
pas connue est en jurisprudence comme si elle n’ existait pas. 6 Toull. 
Droit Civile, No. 29. 

This is the conclusion to which my mind has been brought after the 
most careful consideration I have been able to give to the subject ; so 
that if the letter of Sept. 29th, be considered as a revocation, it must 
also be considered as much when the knowledge of it was brought 
home to the claimant, aud this was after the conditon was performed. 

At the same time it is freely admitted that this is a question of gene- 
ral jurisprudence of no little intricacy, and that it is not easy to deter- 
mine by any universal and inflexible rule when engagements entered 
into by letters or messengers between persons residing at a distance from 
each other become irrevocably binding on both parties. The question 
was pretty fully considered by the Court of King’s Bench, in the case of 
Adams v. Lindale, 1 Barn. §& Ald. 621, and the decision was in con- 
formity with the principle that I have adopted. But I infer from the 
reasoning of Best, C. J., in the case of Routledge v. Grant, 4 Bing. 653, 
that this decision was not entirely satisfactory to the court of common 
pleas, or at least it receives but a qualitied approval. The same general 
question was presented to the supreme court of Massachusetts in McCul- 
loch v. The Eagle Ins. Co. 1 Pick. 272, and to the court of errors in 
New York, in Martin v. Frith, 6 Wend. 103, and these courts came to 
opposite conclusions. It has been found not free from difficulties by the 
civilians, and perhaps it will not be found an easy task to reconcile 
all these opinions. The subject has been examined by Pothier Con- 
trat de Verite, No. 32, by Toullier, Droit Civile, Vol. 6, No. 30, 31, and 
notes, Vol. 7, No. 321 and notes, and it was discussed by Merlin in a 
very elaborate argument before the court of cassation, with his usual 
logical acuteness and copiousness of learning. Repertoire de Juris- 
prudence, Vent. § 1, Art. 3, No. 11, bis. To the general rule that has 
been stated there is one well established exception. If the party who 
makes the offer dies or becomes insane before it is received and ac- 
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cepted, the offer is then a nullity, though accepted before the death is 
known. 

On the whole, my opinion is, that the conditional remission having 
been received and accepted by the claimant, and he having tendered 
full performance of the condition and performed it as far as he could, 
without the concurrence of the other party, and so far as was necessary 
to vest and render perfect his title before the revocation became known 
to him, his title thereby became absolute and indefeasible. It then be- 
came a contract executed. 

Libel dismissed. 








Court of Common Pleas. 
Before the Honorable M. ULSHOEFFER and Judges INGRAHAM and DALY. 
Mary Ritey v. Watrer A. Wurte.—t15th July, 1848. 


In an action for board of defendant’s wife and for money lent defendant, set up as a defence, 
under the plea puis darien continuance, asealed receipt for ten dollars in full of all demands. 
There was no evidence to show that any money was paid. 

Held that, although such a receipt might be presumptive evidence of a settlement between 
the parties, and might be explained or contradicted, that it could not operate as a release of 
the debt, and was therefore no bar to the suit. 


AssumpsitT for board and lodging of defendant’s wife and for money 
lent. After issue joined, defendant pleaded puis darien continuance, 
and set out a sealed receipt of which the following is a copy. 


“Received, April 3d, 1848, from Walter A. White, ten dollars in full 
for all accounts, claims and demands to this date. 
her 
Mary + Ri ey, [L. s.] 
Witness, mark 
Henry HAbLienBAKE, 
380 Broome Street.” 


The cause was referred by consent. The defendant proved the exe- 
cution of the receipt ; but on cross-examination, the witness said he got 
plaintiff to sign the receipt, and told her it was a receipt in full for Mrs. 
White’s board. He did not pay her any money and did not see any 

id. 

Phe defendant proved that he paid his wife $114, and agreed to pay 
her $3 a week during her life, at the time the receipt was signed. ‘The 
plaintiff proved the board and money lent, and the failure of defend- 
ant to pay any part of the $3 a week for his wife’s board. 

The referee reported for the amount claimed by plaintiff. 


C. W. Sandford, moved to set aside the report. 

1. The issue referred to the referee for trial was the plea puis darien, 
é&c., and the truth of the plea was the only issue. 
: . The plea was fully proved. The report should be for the de- 
endant, 
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. . . 
3. Part of plaintiff’s testimony was irrelevant. 


S. B. Brophy and P. Y. Cutler, for plaintiff. 

1. The receipt was a fraud upon the plaintiff who signed it as a re- 
ceipt in full for board, and not in full for all demands; it was not in- 
tended to apply to the claim for money lent. 

2. Suppose the receipt had been drawn in full for board, it would not 
support the plea puis darrein continuance. The plea in bar must fail 
on this point, and the plaintiff should recover, because the receipt did 
not reach the whole cause of action. 

3. A sealed receipt or release may be explained or contradicted by 
parol. Star. Evi. Title receipt A. 2 Rev. Stat, 406. 

4, There was no consideration shown for the receipt. Rogers v. 
Rogers, 516. 


By the Court.—Inearauam, J.—The paper set up by the defendant 
as a bar to this action is not a release, but a mere receipt. The addition 
of a seal to the plaintiff’s name does not alter its character, or add to its 
validity. It is still a mere receipt in full and has none of the attributes 
of a release under seal. It is, however, presumptive evidence of a set- 
tlement between the parties, but may be explained or contradicted. So 
the consideration of a sealed instrument may now by statute be im- 
peached in the same manner is if it were not sealed. 2R.S. 406. 

The question then arises, whether a mere receipt in full of all de- 
mands, which is without consideration, is a bar to a subsequent action. 
I am of the opinion that it is not. The payment of $10 in full, when 
understood between the parties, would be a good accord and satisfaction ; 
buta receipt given without any payment or consideration whatever, is 
no bar to the plaintiff’s claim. 

The only consideration which is alleged to have existed, is the pay- 
ment of money by the defendant to his wife. Iam at a loss to see how 
such a payment can be a consideration for any thing. 

The title to the money was not changed by being placed in his wife’s 
hands, and no benefit could result to the plaintiff or harm to the de- 
fendant. 

How far this receipt may be available as proof of an accord and 
satisfaction, is not necessary now to be decided. It cannot be used for 
that purpose under the present pleadings. 

There was error in admitting testimony that the subsequent pay- 
ments for the wife’s board were not made by the defendant. This had 
nothing to do with the present question in controversy. It may have 
influenced the referee to decide against the defendants, and for this 
cause, the report must be set aside. 

Report set aside, costs to abide the event. 
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Surrogate’s Court. 
[New- York City.] 
Before the Honorable CHARLES McVEAN, Surrogate. 


IN THE MATTER OF THE APPLICATION TO MORTGAGE, LEASE OR 
SELL THE REAL ESTATE OF Isaac LAWRENCE, DECEASED. 


The order of the Surrogate to an administrator to sell the real estate of an intestate is a power, 
and is analogous to a power in trust to sell, as distinguished from a trust. It is a judicial 
decree that the lands be sold to pay the debts of the intestate, as well as a judicial mandate 
to the administrator to execute the decree. 

In executing the decree, the administrator acts in a ministerial capacity. His duty and his 
powers are the same asa sheriff on an execution, or a Master in Chancery on a similar sale. 
He is not vested with the discretion of a trustee. The exigency of the order of sale is, that 
he execute it presently—now. 

This court could not give any additional judicial force to such order by any other order it is 
competent to make, or make it more mandatory ; any attempt to do so would be in dispar- 
agement of its force, for it is already a peremptory order to sell. 

The authority given to this court by the Revised Statutes, to enforce all lawful orders that it 
shall make by attachment, is sufficient authority for this court to enforce obedience to the 
order of sale by attachment. 

A partition or div sion of lands, or assignment of dower in a proceeding in the court of chancery, 
in which the widow and heirs only were parties, cannot in any manner affect the rights of 
the creditors of the intestate. The sale in pursuance of the order of this court, it is expressly 
provided by statute, shall include within itthe widow’s right of dower. 

Tue statutes of this state regulating the descent and transmission of property in case of the 
death of the possessor, to his widow, heirs and next of kin, do not constitute a contract 
with them, within the provision of the constitution of the United States, nor vest the expect- 
aunts under such laws, with rights‘and pr'vileges within the constitution of this State. 

That the widow has embarrassed a sale attempted under the order, or that it is rendered pro- 
bable that slie will eudeavor to do so again, by spreading false reports as to the title of the 
intestate being subject to her dower instead of being free from her dower, is not good cause 
to suspend the sale under the order. 

The administrator is bound to exercise a sound discretion as to the mode of conducting the sale. 
He is not bound to consummate the sale if, for any reason, it would be so unfairly conducted, 
that the Surrogate would be bound to set it aside. In conducting the sale, he must discreetly 
adapt the means to the end he hasin view, and that end must be the highest price. 


Tue circumstances of the case appear in the opinion delivered. 


W. B. Lawrence and Daniel Lord, for petitioner G. B. Butler. 


G. M. Ogden and D. B. Ogden, for administrator. 


J. G. King, Jr., for J. G. King, trustee, &c., and Prime, Ward & 
King. 


G. F. Talman, for Bank of Orange County, and executors of G. D. 
Wickham, deceased. 


W. B. Lawrence, Jr., for Christopher Fry; creditors in favor of 
application. 


Edward Sandford, for Mary Williams. 
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W. Van Hook, for Maltby Gelston, and executors of James Boggs, 
deceased, and executors of A. L. Sands, deceased. 


F. Pentz, for The Mechanics’ Banking Association. 
A. D. Ditmass, for Henry Barclay. o 
A. W. Clason, Jr., for The Bank of the State of New-York. 


B. Robinson, for The New-York Life Insurance and Trust Com- 
pany. 


William Lawrence, in person. 


George S. For, executor of T. Leggett, deceased, in person; credi- 
tors opposing application. 


Tue Surrogate. On the second day of September, in the year 
one thousaud eight hundered and forty-three, this court, then held by 
my immediate predecessor, the Hou. David B. Ogden, on the applica- 
tion of the administrator, made an order for the sale of the real estate 
of the intestate. The property embraced in this order consists of several 
valuable houses and lots within the county of New-York. Previous to 
the order of sale, the dower of the widow in the lands of the intestate 
was assigned to her by the Court of Chancery, on proceedings insti- 
tuted for that purpose in that court, to which she aud the heirs at law 
of the intestate were parties. ‘The assignment of dower was an equita- 
ble assignment, that is, instead of assigning her dower in each several 
lot of land, the whole property was considered as one lot, and one third 
in value of the whole was assigned to her, so that she held her estate in 
dower in the lands of the intestate, in entire undivided improved lots, 
That portion of the land of the intestate thus assigned to the widow as 
dower, was embraced in the order of the Surrogate and directed to be 
sold. The order of the Surrogate was executed in part, shortly after 
it was made, by a sale of a larger portion of the lands, and the proceeds, 
amounting to some $140,000, were brought into this court, and distri- 
buted among the creditors; no portion of them being retained to satisfy 
the widow’s dower. A part of the property sold, on the application for 
confirmation of the sale, was ordered to be resold by the then Surrogate; 
which order was appealed from and the appeal has not yet been heard. 
The lands which were assigned to the widow as her dower, as well as 
some other portions, have not been sold. An application is now made 
by the assignee of a creditor, whose debt has been established in this 
court, for an order directing the administrator to execute the order of 
sale in full, by sellng all the land embraced in the order of sale, and not 
sold. In answer to this application, it is alleged that a well-concerted 
plan of depreciation has been arranged, by which the property, if sold, 
must be sacrificed as to the creditors, for the benefit of others. It is 
clearly shown that in a recent attempt made by the administrator to sell 
in pursuance of the order, the legal notice of sale published in the news- 
paper by the administrator, was followed by an equally formal notice 
by the widow, stating that the lands advertised to be sold in the adver- 
tisement of the administrator, were assigned to her by the Court of 
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Chancery, and “that any title derived from the sale thereof, in pursu- 
ance of any order of the Surrogate of the county of New-York, or other- 
wise, would be subject to the said decree of the Court of Chancery, and 
of the life estate of the said Cornelia Beach Lawrence,” (the widow.) 
It is also shown that an opinion in print signed “ Daniel Lord,” support- 
ing the widow’s title claimed in her said notice, was in existence, and 
circulated previous to the contemplated sale. It is also proved that at- 
tempts were recently made by the widow to purchase the claims of 
creditors. It is alleged that she has purchased a large share of the debts 
against the estate. It is alleged also, that this application is made for 
her benefit, and at her instigation. It is claimed that by law the sale 
is free from all claim of the widow’s dower, and that this application, if 
granted, is to be followed by the notice of the widow, aud the circula- 
tion of said supposed opinion, with the design to sacrifice the property, 
and that such will be its effect, and that therefore the order compelling 
the sale should not be granted during her life. 

I have thus presented the case sufficiently to raise the points of law 
involved in this application. Has the Surrogate the authority to grant 
the order asked? The answer to this interrogatory will involve the 
consideration of the force and effect of the original order of sale; the 
duties, power and obligation of the administrator as the selected instru- 
ment of the law to execute the order ; the authority of this court to en- 
force the execution of the order; and, if it have such authority, what 
is the proper mode of its exercise. 

An administrator is the personal representative of the intestate, and 
succeeds to his personal estate. He is not the representative of the 
creditors, nor of the next of kin, although they are dependent on his 
administration, for securing their interests in the estate. They have no 
legal representative, they act for themselves. An administrator has no 
title to, or interest in, the real estate of the intestate, nor is he invested 
with any power to do any act which will affect the interests of the heirs, 
in such estate. In making the application to the Surrogate to sell, he is 
the agent of the creditors specially appointed by the law for the occa- 
sion, by reason of his existing connection with the estate. This agent 
can on his own motion apply for the sale, or the creditors can compel 
him to apply. He cannot of his own motion make the application after 
three years have expired, but can be compelled by a creditor to make it 
after that time. The authority granted to him by the Surrogate to sell, 
considered merely as authority, is strictly analogous to a power in-trust 
to sell, as distinguished from a trust. It isa power. There is nothing 
lacking to make it a perfect power—a full authorization to sell. The 
power in him is derivative entirely, and is in no sense original, so as to 
invest him with any discretion in regard to it. The power is derived 
from the law. The instrument appointed to declare and give effect to 
the law, is the Surrogate and not the administrator. The command of 
the law is addressed to him. His duty is obedience. He has no other 
obligation. Although the order may, as it affects the administrator and 
others, be regarded as an authority to sell, as it regards the administrator 
alone, it is alsoa command to sell. It is not only a judicial decree that 
the lands be sold to pay the debts of the creditors, but it is also a judi- 
cial mandate to the administrator to execute the decree. It is not only 
so in form, it is also so in force and effect. What difference can there 
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be between the force and effect of a judgment of this court, made 
in pursuance of Jaw for the sale of the real estate of the intestate to pay 
creditors, and a similar judgment on a similar application in the Court 
of Chancery? The state has vested both courts with the power to 
make the decree. The decree of a high court is not more potential 
than the decree of an humble court; it is jurisdiction that confers 
power, and when the court has jurisdiction, it is the sovereign authority 
of the state that commands, than which no authority can be higher. 
The decree of this court is consequently as high an authority, of as 
much force, and as obligatory, as that of the Court of Chancery. It is 
a full and perfect appropriation of the lands. It commands the adminis- 
trator to give effect to this appropriation by sale. He is the ministerial 
officer appointed by the law to execute this decree. His duty is similar 
to that of a sheriff on execution, and is strictly analogous to that of a 
master, on executing a decree of sale. His duties in executing the order 
as prescribed by statute, are almost a literal transcript of the prescribed 
duties of a master. He is to advertise the sale a prescribed time, he is 
to affix notices of the sale in public places, he is to report the sale for 
confirmation, and if confirmed, he is to execute a deed of conveyance 
to the purchaser, and he is to bring the money into this court to abide 
the order of distribution. This is a master’s duty on the same decree, 
in detail and his whole duty. His duties being the same as a master’s 
in executing the decree, it follows that his powers and obligations are 
the same. He is not in any sense a trustee, nor can he exercise the dis- 
cretion of a trustee. He has no more right to delay a sale than has a 
master. The exigency of the decree is that he execute it presently, 
now. That fact is as to him judicially determined, and being so deter- 
mined, has the force of a judicial determination ; and a ministerial offi- 
cer, who is called upon to execute the order, has no right to question its 
wisdom or expediency in this or any other respect. Passive obedience 
is his duty. : 

This application for a new order is founded in a supposed necessity 
of having an order more stringent in its requirements and more impul- 
sive in its character, than the order of sale. The order of sale, in the 
plainest terms, commands in itself its own execution ; either that com- 
mand is without force, or the order now asked for is supererogatory. 
The law has spoken in that order, and it is the only order it has autho- 
rized in express terms. I do not think that I could, by any order not 
recognized by law, nor contemplated by it, give any force to the order 
provided by law, to consummate its declared object. Any attempt to 
add to it to make it more authoritative, would be to disparage its force 
and to detract from that fulness and perfectness which it possesses. 
Could I bring myself to believe that there was authority for this appli- 
cation, it would follow, in my belief, that the order of sale was not 
mandatory—that it was not a peremptory order to sell presently. That 
consequently the executor had a discretion other than that of a sheriff 
or a master to revise the order and consider its policy and delay the 
sale. If I possessed the authority to make this order (now asked) it 
would follow that the time of executing the order was uot before judi- 
cially determined, and of course that a discretion as to its execution was 
left. In such a view of the case, I would be bound, in exercising such 
conceded discretion, to grant an order postponing the sale, or stopping it 
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until such time as in my judgment the interests of the creditors would 
be best subserved. I cannot charge the means provided by the law to 
accomplish its end, with such uncertainty or imperfection. I regard 
the order of sale as full and perfect, both as an authority and as a com- 
mand, and that it imposes as fully and as perfectly the correlative obli- 
gation of obedience on the administrator. I regard the order not only, 
as full and perfect, and therefore incapable of being made better or 
stronger, but also as immutable. It must stand forever as between 
these parties, unchanged. It leaves no discretion to me, or to the admi- 
nistrator, as to any matters determined by it. It is as binding on me as 
on the administrator, and its obligation is as perpetual as it is impera- 
tive. Nothing therefore remains for this court to do, except to enforce 
obedience to its decree, and, in my judgment, that is not done by reite- 
rating its command. 

The provision of the statute conferring power on this court to enforce 
its decrees, is in these words: “Every Surrogate shall have power to 
enforce all lawful orders, processes and decrees of his court, by attach- 
ments against the person of those persons who shall neglect or refuse to 
comply with such orders or decrees, or to execute such process, which 
attachments shall be in form similar to that used in the Court of Chan- 
cery in analogous cases.” 2 Rev. Stat. 155, sec. 6. "I'he attachment is 
given to enforce all lawful orders. ‘That this is an order, and that it is 
lawful, caunot be questioned, nor can it be questioned that, literally 
speaking, it is within the statute. Ou the supposition that the order of 
sale is an order within that provision, it will afford the fullest scope to, 
make the exercise of power in this court analogous to that of the Court 
of Chancery. In such a case whatever would justify a master from at- 
tachment in not selling or proceeding to sell would justify an adminis- 
trator, and whatever would excuse a master would excuse the adminis- 
trator. This will make the analogy perfect, as to the powers of the 
court to grant the order, the duties and obligation of him upon whom 
its execution is imposed, and the power of the court to enforce its exe- 
cution. Iam fully persuaded that this is the true construction of the 
statute, and that the precedents in the Court of Chancery will in all re- 
spects apply with equal force to this, and thus afford to all parties the 
opportunity of treading on familiar ground. 

The embarrassments to the proper execution of this order, which the 
administrator has encountered and which he is likely again to encoun- 
ter, arise from the claim of the widow to hold an indefeasible estate in 
dower in the lands ordered to be sold, and that any sale that is in the 
power of this or any other court to make, will give the purchaser no 
right to the possession of his purchase, nor to enjoy its profits, during 
her life. She does not rely in silence upon rights of which she cannot 
be divested. She is anxious to impress those views upon others. She 
is industrious in the use of means to depreciate the property, and make 
the sale practically to the creditors subject to her dower, whether it is 
so in law or not. That it is her design to make the cloud thick and 
dark over this title, is scarcely concealed. ‘That she can have no in- 
terest to do so on the supposition that her rights are vested, is as mani- 
fest as her interference. ‘The means that she uses are the best that could 
be devised to accomplish the end in view. ‘The end is to have the pro- 
perty sold at prices in which the purchaser will buy in reference to her 
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supposed estate for life. ‘The means are the formal notice accompanying 
the advertisement of sale referring to a decree in chancery establishing 
her rights and asserting her rights to be indefeasible, together with the 
circulation of the supposed opinion of Mr. Lord supporting her claim. 
If this court has the constitutional authority to order the sale in the 
manner in which this has been done, which is the manner prescribed by 
statute, the interest of creditors in these lands to have them appropriated 
to the payment of their debts became vested at the death of the intes- 
tate, as much so as those of the widow, and it is against the first prin- 
ciples of justice, as well as against. every principle of law, that a parti- 
tion or division of land or assignment of dower, in a proceeding in a 
Court of Chancery, in which the widow and the heirs only were par- 
ties, should be allowed to affect in any manner whatever, the rights or 
interests of the creditors. The decree is binding upon the parties to it, 
forever. It is, as to these creditors, as if it had never occurred, in all 
matters affecting their rights and interests in this estate. It is, as to 
them, a perfect nullity. ‘That it was the design and intent of the legis- 
lature, that the effect of the sale on the order of the Surrogate should be 
to vest the purchaser with the title of the intestate, free from the very 
claim that is here set up, is too manifest to admit of question, aud has 
not beets questioned. The legislature declares by law that such shall be 
the effect of the sale, in so many words. If it was competent for the 
legislature to pass such a law, it is, beyond controversy, the law of the 
laud. ‘The authority of the legislature to pass it, is denied on the be- 
half of the widow, as being unconstitutional. The constitutional ob- 
jections to the validity of the statute are, as 1 understand them, founded 
on the provision of the constitution of the United States, prohibiting a 
state frou passing any law impairing the obligation of a contract, and 
on the provisions of the constitution of this state, declaring that “no 
member of this state shall be disfranchised or deprived of any of the 
rights secured to auy citizen thereof, unless by the law of this state, or 
the judgment of his peers,” and also by implication, on the clause re- 
lating to the taking of private property for public use. 

The statute passed after the marriage of a woman, allowing her dower 
to be admeasured to her in money iustead of the laud, which was the 
law at the time of her marriage, agaiust her consent, is supposed to be 
in couflict with one or all of those constitutional provisions. This ob- 
jection supposes that a general statute regulating the descent and trans- 
mission of property, in the case of death, is either a contract or a vested 
right or privilege of citizenship or otherwise, so that those laws caunot 
be altered under the circumstauces mentioned. ‘The wife’s right is this: 
—the statute provides that in case she survives her husband, she shall, 
after his death, be endowed of his lauds. The statute of descents pro- 
vides that a son, who is an only child, shall succeed in fee to the same 
lands in case the father shall die intestate, and shail not have sold the 
same during his life. The law promises the son that in case his father 
shall die seised and intestate, the fee shail descend to him. The father 
dies seised and intestate—can it be said that if the legislature had 
changed or altered the descent after the father was seised and the son 
was born, and before the father died, that the law was unconstitutional, 
or that the son must take notwithstanding the alteration? or can it be 
said, that because the wife’s right depends upon the happening of one 
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contingent event, and the son’s on two, that they are different. The 
interest in neither case vests until the death of the husband or the father, 
and the promise is equally strong to both, on the contingencies men- 
tioned in each case. ‘The rights in either case have the same character- 
istics. They are imperfect, inchoate and contingent; alike imperfect, 
alike inchoate, and, a!though not contingent in the same degree, alike 
contingent. Death of the owner, and death only in either case, makes 
the right perfect. Death makes the wife a widow and the son an heir. 
If they die before him, no title dies with or descends from esi hg | 
have none to lose or transmit. They never had any. During the life 
of the husband, the wife can by statute release her imperfect right, or 
mortgage it, in conjunction with her husband, and so far, and so far 
only, is her right regarded in law. The son can bargain and sell his 
right of inheritance during his father’s life, by a binding executory con- 
tract. So far are his rights regarded in law. The widow’s right to 
administer, in case of intestacy, is of the same class of rights, and is 
considered a valuable right. I do not think that general regulations for 
the descent and transmission of property, in case of the death of the 
possessor to his widow, heirs and next of kin, can be regarded as con- 
Stituting a contract with them, so as to bring those laws within the 
prohibition of the constitution of the United States, nor as vesting the 
expectants under such laws with rights or privileges within the mean- 
ing of the constitution of the state. If such laws are within the con- 
Stitutional provisions mentioned, it follows that they cannot be changed 
So as to take effect while the wives and children of the existing genera- 
tion can, as to themselves, show that the change was made, after they 
became wives, or in case of the children, after they were born, for the 
promise is to all of them alike. 

Statutes divesting persons of their fee in land against their will, and 
giving them money in exchange, are constantly enforced in cases of 
partition in the Supreme Court and Court of Chancery, and iu the same 
proceedings, widows aie compelled to take their dower in money against 
their will, yet I believe the constitutionality of these laws has never 
been questioned. This question, although involved in the discussion 
of this motion, I do not consider the point of the case, so as to require 
further discusssion of it from me. As far as this court is concerned, it 
is a determined question. It was so determined by the Surrogate, when 
he granted the order. I deem it, however, proper, and as due to the 
admivistrator and the creditors to say, that I regard the statute as clear 
anJ emphatic in its declaration, that the purchaser under the saley- will 
take the lands free from the claim now set up by the widow, and that 
no other sale can be made, and that there is not, in my opinion, any 
constitutional impediment to its having its full force aud effect, asa 
valid law of the land, as it purports to be. So entirely am I persuaded 
of this, that | would not hesitate a moinent as to my duty, to invest the 
proceeds of sale for her use, and to pay her the interest thereof. Should 
she, therefore, succeed to have this sale made as if subject to her dower, 
the creditor’s interests will be subject to a double dower, the one prac- 
tical, from such a consideration influencing the sale—the second inevi- 
table, from the absolute requirements of the statute. 

Notwithstanding these embarrassments, it is the duty of the adminis- 
trator forthwith, to proceed with the sale. The embarrassments are not 
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intrinsic, but casual and temporary. This sale is an ordinary remedy 
for the payment of debts, and for a court to authorize the forbearance 
to sell as a remedy for the payment of debts, because combinations 
supported by errors of opinion, are at work to depreciate the value of the 
lands, would be to charge the administration of justice with a want of 
sufficient energy to accomplish its end, and would in effect, be saying 
that truth had lost its moral force to dissipate error, neither of which 
propositions are admissible as a ground of judicial interference. 

I have said that the administrator was not vested with any discretion 
in this matter. I meant in the sense that it was claimed. He hasa 
limited discretion. It is, however, the discretion of the sheriff on an 
execution, or the master on a sale. The statute says the sale shall be 
in the county where the lands are situated. To sell at Harlem would 
be a compliance with this statute, yet it would be not a discreet exercise 
of power, and this court would set it aside as not being fair,—for in the 
exercise of a sound discretion, he is bound to sell at the Exchange. The 
Statute says the sale shall be made between the hour of nine in the 
morning and the setting of the sun, yet if made in this city at four 
o’clock in the afternoon, this court would set it aside, as not fairly 
made ; for in the exercise of a sound discretion, it ought to be sold at 
the usual hours of the sale of real estate at the Exchange. If the sale 
was advertised to be made at the Exchange in the morning, and a snow 
storm should on that day block the streets so as to prevent purchasers 
coming, the sale would not be made fairly, if made; or if, while the 
sale was progressing, a fire should break out and call off the bidders, 
and thus prevent competition, and the sale was consummated under 
such circumstances, it would not be fair. If the administrator discov- 
ered, on the day of sale, a combination among men, the effect of which 
would be to destroy the ordinary competition, and should consummate 
the sale, it could not be regarded as fair. The Surrogate is enjoiued by 
the statute not to confirm the sale unless it be affirmatively shown that 
it was fairly conducted, and where the sale would, in the judgment of 
the administrator, if consummated, be palpably so unfairly conducted, 
that the Surrogate would be bound to set it aside, he need not, I think, 
consummate it, but may postpone it temporarily. This is the law as re- 
gards sheriffs and masters. 

If he has not the discretion of a trustee, or a judicial discretion, he is 
not an automaton to move only as he may be acted upon. He is to have 
his eyes and his ears open, that he may see and hear every thing that 
may affect the sale. He is to be diligent in removing obstructions and 
impediments, whether arising from the elements or the contrivances of 
men. He is bound to have the sale fairly made, and the means that he 
uses must be those which will best secure that end. I think it would be 
his duty if the sale was embarrassed with a claim, that the purchaser 
would take subject to the widow’s dower, to declare that such was not 
the effect of the sale, and that the sale was made on the condition that 
the conveyance by the admiuistrator, would convey the estate of the in- 
testate “free and discharged froin all claim of dower for the widow of 
the intestate,” in the language of the statute itself. Nay, more; if in 
the exercise of a sound judgment, he is of the opinion that the embar- 
rassments are such, that a sale cannot be fairly made, unless the fullest 
scope be allowed to the purchaser . try the question of the widow’s title, 
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in a competent court, before he shall be compelled to pay the purchase 
money, it would be the duty of the administrator to take a nominal sum 
as part of the purchase money, from a responsible purchaser in good 
faith, merely to give validity to the bargain, that such question might 
be raised on a bill for a specific performance by the administrator, and 
put in process of determination without loss to any one. In the exer- 
cise of a sound discretion, he is also permitted to sell, ona credit of 
three years, for not more than three fourths of the-purchase money, and 
submit such sale to the Surrogate for his approval. He must adapt his 
means to the end, and that end must be the highest price. His own 
discretion is to guide his judgment under the law. What I have said 
by way of illustration of my views, is not to be considered as advice. 
The administrator must be left free to act under the order as it is, and 
I must be left free from the embarrassments of extra-judicial advice, 
when I am called upon judicially to review his conduct. 'This applica- 
tion is dismissed without costs to either party, and without prejudice 
to the rights of any creditor, to make application for an attachment. 








ENGLISH CASES. 


In Chancery. 
Before SIR KNIGHT BRUCE, Vice Chancellor. 
Wren v. Brapiey.—Jan. 21st and 26th, 1848. 


WILL—CONSTRUCTION—GIFT TO A WIFE TO CEASE ON COHABITA- 
TION WITH HER HUSBAND. 


A testator gave an annuity to his daughter for the life of his wife; but in case she should at 
any time cohabit with her husband, the same to cease during such time as she should cohabit. 
He also gave one third of the interest of certain personalty to her during such time as she 
should continue to live apart from her husband ; but if she should at any time cohabit with 
him, he divided the same one third between two other persons. At the date of the will, the 
daughter was living apart from, but before the testator’s death, she cohabited with her hus- 
band, and continued so to do up to the death of the testator :—Held, that the daughter was 
entitled to the annuity and to the one third, discharged of the condition. 


Tue testator, Henry Pooley, by his will, dated 8th August, 1838, after 
making various dispositions of his property, consisting of personalty 
only, directed his trustees to invest certain monies arising from the rea- 
lization of his estate, and then bequeathed as follows :—-‘ And pay, ap- 
ply and dispose of the interest, dividends and annual income, in man- 
ner hereinafter mentioned, (that is to say,)to my wife, Elizabeth Pooley, 
one annuity or clear yearly sum of 80/., for and during the term of her 
natural life, by equal half yearly payments, &c. ; and to my daughter, 
Aun Jeffries Wren, the wife of Abraham Wren, in case she shall be liv- 
ing apart from her said husband, the said Abraham Wren, and shall 
continue so to do, during the life time of my said wife, an annuity of 
30/., by equal quarterly payments, the first of such payments to be 
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made at the expiration of three calendar months, next after my decease. 
And I do hereby, further direct, that if at any time the said Ann Jeffries 
Wren, shall cohabit with the said Abraham Wren, the said annuity herein- 
before given to her, shall, during the time she shall so cohabit, abso- 
lutely cease and determine.” Subject to these annuities, he directed his 
trustees to accumulate the dividends during the life of his wife, and af- 
ter her decease, he directed his trustees to stand possessed of the trust 
fund and its accumulations, upon trust to pay half of the income to his 
daughter, Elizabeth Bradley, wife of Thomas Bradley, for her life; and 
one other third to his daughter Sarah, the wife of James Alliston Pic- 
ton, for her life; and then the capital of three thirds to their children 
respectively ; and as to the remaining one third, “upon trust to pay the 
interest, dividends and annual produce thereof, at the times and in the 
manner hereinbefore declared, respecting the portions of my said 
daughters, unto my said daughter, Ann Jeffries Wren, during such time 
as she shall continue to live apart from her said husband, the said Abra- 
ham Wren; but should she at any time cohabit with the said Abra- 
ham Wren, then my will is, and I hereby direct, that during such time 
as she shall so cohabit with the said Abraham Wren, they and he, my 
said trustees or trustee, shall pay the same unto and equally between 
the said Elizabeth Bradley and Sarah Picton, if living, or if dead, to 
their children and issue, in such shares, and in the same manner as 
hereinbefore directed, with respect to the portions already provided for 
them, respectively, by this my will; and after the decease of the said 
Ann Jeffries Wren, upon trust to pay and divide the said remaining one 
third part or share of, and in the said entire trust fund and accumula- 
tions, unto and amongst any children, which the said Ann Jeffries Wren 
may leave her surviving, by any other husband other than the said 
Abraham Wren, and the issue of any such children as may be then 
dead at such time, &c., and if no such child, then the share to be 
divided between the other two daughters and their children, in the same 
way as their original shares.” “And I direct the various annuities 
bequeathed to the said Elizabeth Bradley, Sarah Picton and Aun Jef- 
fries Wren, to be paid to them for their separate use and benefit, inde- 
pendently and exclusively of their present or any future husbands, and 
without being in anywise subject to debts, claims or demands. And 
that the receipts of the said annuitants, notwithstanding their respec- 
tive covertures, shall be good and effectual releases and discharges for 
the same.” He then declared, that all attempts at anticipation should 
be void; and he appointed his trustees, Thomas Bradley and James 
Alliston Picton, the executors of his will. In May, 1841, the testator 
died, leaving his widow and three daughters surviving. Elizabeth 
Bradley and Sarah Picton had each of them six children. Soon after 
his death the executors proved the will. The bill was filed in 1845, by 
Ann Jeffries Wren, by her next friend, against the executors and the 
other two daughters of the testator and their respective children, and 
against her husband, charging that at or about the date of the said will, 
the plaintiff was living apart from her said husband, but that shortly af- 
terwards, the plaintiff, with a full knowledge, acquiescence, permission 
and consent of the said testator, again lived with her said husband, and 
cohabited with him, and continued up to the time of the death of the said 
testator to live and cohabit with her said husband, with the testator’s 
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full knowledge, acquiescence and consent; and the plaintiff and her 
said husband were so living and cohabiting together at the death of the 
said testator, and have ever since continued to live and cohabit together. 
It also charged that the testator did not contemplate a future separation, 
and that it was not his intention, that the plaintiff should not, under the 
circumstances, recover the annuity, and her share of the fund. And 
it denied, that in fact, the condition attempted to be attached to the said 
gift of the annuity and interest to the plaintiff, was in such manner 
completely discharged, and waived and satisfied, by, and with the con- 
sent of the testator ; and it charged that the condition so attempted to 
be attached to the said gift was wholly and absolutely void, and that 
the gift of the annuity and one third share, became at the death of the 
testator, and then was, payable to the plaintiff, and ought to be paid ac- 
cordingly. The bill then prayed a declaration, that according to the 
proper construction of the said will of the said testator, the plaintiff was 
entitled to the annuity and one third part or share of the proceeds of the 
residue, to be paid to her according to the trusts of the said will, and 
that an account might be taken of what was properly due and owing to 
her in respect thereof, and that the same might be decreed to be paid to 
her accordingly. The bill was also filed for other accounts relating to 
the testator’s estate. ‘The executors by their answer, siid, that they 
had not received sufficient personal estate to pay the annuity of 30/., or 
any part thereof, if she had been entitled to have any monies received 
in respect of the same, applied to the payments thereof, or any part 
thereof; but the said plaintiff was not living apart from her husband, 
the said A. Wren, at the time of the death of the said testator, nor did 
she live apart from him during the life of the testator’s widow, but, on 
the contrary, she was at the time of the testator’s death cohabiting, and 
had ever since cohabited with her husband, contrary to the provisions 
of the will; and they submitted to the judgment of the court whether, 
under these circumstances, she was entitled to the annuity, or one third 
share or any part of them. They said, that the plaintiff had thrice pre- 
vious to the date of the testator’s will, separated and lived apart from 
her husband, and that she was at the date of the will living apart from 
him, he having deserted her; and that about twelve months afterwards, 
she returned to, and lived and cohabited with him, and thenceforth con- 
tinued up to the testator’s death, and had since continued to live and 
cohabit with her husband, but they believed it was not with the consent 
of the testator. ‘They submitted whether the condition was void. The 
two daughters and the children, (by their guardian,) by their atiswer, 
stated the same fact of cohabitation, but they said it was not with 
the consent of the testator; but on the contrary, they believed that the 
plaintiff returned to her said husband, and lived and cohabited with 
him, and particularly on the last occasion, entirely against the will and 
consent of the said testator and the adult defendants. ‘I'hey believed that 
the testator knew of the cohabitation, but that he considered he had 
provided by his will for that event, and that the plaintiff could not re- 
ceive any benefit of the annuity or one third share ; and they submitted 
that the gift would have been good only if the plaintiff had lived apart 
from her husband, but that under the circumstances, the gift to her was 
altogether void. 
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Russell and Follett, for the plaintiffs—It is quite plain, from the 
whole tenor of the will, that the testator intended to attach the condi- 
tion he has expressed, not for the benefit of the legatee, but with a 
view of effecting a separation or of enforcing any existing separa- 
tion, between the husband and wife. In the case of Brown v. Peck, 
(1 Eden, 140,) before Lord Northington, a bequest of an allowance 
to a married woman, on condition that she lived apart from her 
husband, was held to be a condition contra bonos mores, and 
void. In that case, the testator gave to Charles Umphreville, 5s., and 
no more, because he had married his niece without the consent of her 
mother or one of her relations; and he directed, that, if his said niece 
lived with her husband, his executors should pay her 2. per month, 
and no more ; but if she lived from him, with her mother, Sparks, then 
they should allow her 5/. per month. The present case, then, comes 
directly within this authority of Lord Northington. It is an illegal con- 
dition, and it is a precedent condition. She, the daughter of the testa- 
tor, Mrs. Wren, is not to take the benefit, unless she does not live with 
her husband; the living apart from him is to precede the benefit she is 
totake. The principle of that case in Eden, is recognized both by Mr. 
Justice Vaughan Williams, in his book on executors, and by Mr. Roper, 
in his work on the same subject. In Williams on Executors, (vol. 2, p. 
1002,) the rule is there stated, “With regard to conditions precedent, 
which are illegal, if the performance requires an act which is malum 
in se, as to kill A, burn his house or the like, then both by the common 
and civil law, not only the condition, but the bequest itself, is void. But 
where the illegality consists merely in the performance of the condition 
being against a rule or the policy of the law, then, (although by the com- 
mon law, the devise as well as the condition is equally void, as if there 
existed malum in se,) by the civil law, the condition only is void, and 
the bequest single and good.” And then the author refers to Brown 
v. Peck. And Mr. Roper, (Legacies, vol. i. p. 757, 4th ed.) observes 
that where “ the illegality of the condition does not concern any thing 
malum in se, but is merely against a rule or the policy of the law, 
the condition only is void, and the bequest single and good ; for the 
condition not being lawful, it is held in the phrase of the civil law, pro 
non adjecta.” And then, he also refers to Brown v. Peck, as establish- 
ing that such is the rule in courts of equity. At the date of the 
testator’s will, the husband and wife were living apart, but they came 
together again, and that fact was well known to the testator, as admitted 
by the answer and at the bar ; and therefore, the testator must have con- 
templated a future separation, and his condition was illegal and void, and 
the legacy belongs to the wife, discharged of the illegal condition. The 
case of Tennant v. Braie, (Tothill, p. 141,) was long before decided 
on the same principle: that case was “a devise made to the daughter 
to pay her a sum of money, if she will be divorced from her husband ; 
the gift made good, though the condition void.” Neither of these cases 
were grounded on the view that it was illegal for a husband and wife 
to live separate, but that it was against the policy of the law and the 
institutions of all civil society, to make gifts to induce parties married 
so to live separate from each other. ‘They were decided on the princi- 
ples analogous to those which relate to restraints on marriage, namely, 
as being against the policy of the law, as was held in ‘Webb v. Grace, 
(10 Jur. 1049,) and Hartley v. Rice, (10 East, 22.) In the latter case, 
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which was on a wagering contract for fifty guineas, that the plaintiff 
would not marry within six years, such a transaction was held to be 
prima facie in restraint of marriage; and there Lord Ellenborough 
said, “on the face of the contract, its immediate tendency is, as far as it 
goes, to discourage marriage ; and we have no scales to weigh the degree 
of effect it would have on the human mind. It is said, however, that 
the restraint is not to operate for an indefinite period, but only for six 
years, and that there might be reasonable grounds to restrain the party for 
that period. But no circumstances are stated to us to show that the re- 
straint was reasonable ; and the distinct and immediate tendency of the 
restraint stamps it as an illegal ingredient in the contract.” Deeds of 
separation have been upheld, but not with any view to future separation. 
The principle is laid down plainly by Lords Abinger and Denman, in 
the case of Jones v. Waite, (5 Bing. N. C. 356, 363.) Lord Abinger, 
says, “There are certain circumstances which will induce the ecclesiasti- 
cal court to pronounce a decree of divorce &@ mensé et thoro ; and it 
may not be unlawful for a man, under the circumstances, voluntarily 
to agree to do that, which the law, if he refused, would compel him to 
do. Upon this ground, a deed of separation, made upon due consider- 
ation, may well be considered as not unlawful. But the question is 
very different, whether it be lawful in a husband to separate from his 
wife in consideration of a sum of money. It cannot be doubted, that 
the separation between husband and wife, without adequate cause, is 
both against the law of God and against the policy of every civilized 
society. ‘The circumstances, therefore, which justify a separation, as 
they only justify an exception to a very important general rule, ought 
not to be presumed. But whether they might be presumed or not, in 
support of a deed of separation already executed, it cannot be maintained, 
that the receiving a sum of money by the husband, is one of those cir- 
cumstances, much less a circumstance which alone would justify a 
separation.” Lord Denman, at p. 363 of the same report says, “ If I could 
venture to lay down the principle, which alone seems to be safely dedu- 
cible from all these cases, it is this: that, when a husband has, by his 
deed, acknowledged his wife to have just cause of separation from him, 
and has covenanied with her natural friends to allow her a maintenance 
during separation, on being relieved from liability to her debts, he shall 
not be allowed to impeach the validity of the covenant. But even if 
the most questionable of these cases were good law, and deeds of sepa- 
ration binding for every purpose both at law and in equity, all former 
decisions fall infinitely short of the present, where a promise to pay the 
husband a sum of money isa consideration for his executing the deed. . . 
It is satisfactory,as well as proper to add, that the purchase of a husband’s 
consent to separation is admitted to be illegal, and this promise is held 
binding only as it may be a part of the negotiation which leads to a 
separation that may possibly be legal. But I am unable to distinguish 
the two cases, and | think the latter contract, neither more or less than 
an indirect mode of securing effect to the former.” It is plain that a 
separation between husband and wife may be legal, and no doubt a con- 
tinuauce in the state of celibacy is also legal ; but anything which tends 
to bring about such a separation, or to induce parties to continue in a 
state of celibacy, is against public policy, and therefore illegal. The 
distinction is laid down by Sir Launcelot Shadwell in the case of 
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Cocksedge v. Cocksedge, (14 Sim. 244,) which was the case of a cove- 
nant before marriage in case of any separation taking place, that the 
husband would make a certain provision for his wife. There, his 
Honor said, ‘‘ Where the contract is, that in the event of avy separation 
taking place between the husband and the wife, the husband shall make 
a certain provision for his wife, the court sees that it is an inducement to 
the wife to be guilty of the worst conduct. There may be innocent as 
well as guilty causes of separation between a husband and wife; but 
where the covenant by which the provision secured to the wife, is ex- 
pressed in general terms, as it is in the present case, the court cannot 
sever it, and say that it shall be good in one case and bad in another.” 
We admit that there may be a limitation of property during a separation 
of parties then actually separate, but that does not justify a condition 
or provision for bringing about a future separation, or for holding out an 
inducement not to cohabit. When the condition is illegal, it is immate- 
rial whether it be precedent or subsequent, as regards the application of 
the rule. And so it is laid down in the case of Reynish v. Martin, (3 
Atk. 330,) where Lord Hardwicke says, “ But then it was objected, 
that there is a strong and material difference between a condition prece- 
dent and subsequent ; and this being a condition precedent, and as the 
condition was not performed, nothing vested, because the event was not 
come on which the legacy was to take effect. Undoubtedly, this.is true, 
in general, both in law and equity ; but I do not find that the civil or 
ecclesiastical law, has made any distinction between conditions prece- 
dent and subsequent, but that, in both cases, the condition as such is 
merely void.” ‘The gift in the present case, if on a condition, the con- 
dition was void, and the gift took effect free from it. 


Bird Allen, appeared for the husband. 


Wigram, (with whom was Bazalgette, who was absent,) for the 
daughters of the testator, contended, that the condition was, under the 
circumstances void, and the gift was void accordingly. The marriage 
of the daughter seemed to have taken place contrary to the wishes of 
the testator, and no doubt he was desirous of making a provision for 
her, independently of an improvident husband. In the case of Scott v. 
Tyler, (2 Dick. 722,) Lord Thurlow says, “ Nay, according to Godol- 
plin, the use of a thing may be given during celibacy; for the purpose 
of intermediate maintenance will not be interpreted maliciously to a 
charge of restraining marriage.” So it may be said here, that if a gift 
may be made of the use of a thing during celibacy, there can be no 
sound reason why the benefit of this bequest may not go to the plain- 
tiff while living separate from her husband, provided she lived separate 
at the time of the testator’s death, and no longer. If a gift of the use 
of a thing during celibacy is not held to be a gift, with a view to induce 
celibacy, it cannot be said that a gift of the use of a thing during separa- 
tion is one, with a view to induce a separation. ‘The reason for one is 
good for the other. Here, had the wife lived separate from her husband, 
she was provided for, but she did not so live, and the purpose the testa- 
tor had in view was not answered. He had no intention to benefit her 
under the circumstances which have happened, and the gift to her is al- 
together void. ‘The present case is, in principle, not unlike that of 
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Rishton v. Cobb, (5 My. & C., 145,) where a lady never answered the 
description since the testator’s death, which he gave of her in his will, 
and it was contended that the bequest failed from the beginning. So it 
might be said here, that the daughter having been in cohabitation with 
her husband at the date of the testator’s will, she never answered that 
description which he intended she should have, in order to enable her 
to take any interest, or, at all events, if the gift were not absolutely void, 
all that she would take would be an interest while living apart from her 
husband. Leaving out of view the distinctions made as conditions and 
limitations, it seems sufficient to say, that the gift is rendered void by 
reason of the condition, and that the plaintiff is not entitled to what she 
asks. In treating of the subject of mixed conditions, Swinburne, (at 
p. 455,) after instancing a testator making his daughter executrix, or 
giving her £100 if she marry, and referring to a marriage and then a 
divorce for the husband’s fault, he proceeds thus :—“ But if her fault 
were the occasion of the divorce, it is more doubtful whether the con- 
dition shall be accounted for complete to her benefit: in which case, 
nevertheless, their opinion seemeth the truer and sounder, who hold that 
the law doth exact no more at her hands by reason of this former con- 
dition, but that she marry, not that she should commit no fault, whereby 
the marriage must be dissolved ; and, therefore, having performed the 
condition of marriage, the divorce doth not repel her, rather because 
she did not offend on purpose to infringe the condition. Indeed if she 
did marry only to obtain the executorship or legacy, not with purpose 
to continue a dutiful wife, and afterwards commit adultery, whereby 
she is separated, the condition is not satisfied by that marriage, and 
consequently, she can neither be executrix, nor obtain the legacy.” In 
the present case the plaintiff never did answer the view of the testator, 
and if she had, and parted with her husband with a view to perform 
the condition, the separation would not give her the interest. 'The en- 
tire gift to the plaintiff is void, and therefore the defendants are entitled 
beneficially by reason of the gift over to them. ‘The present case is un- 
like those where the testator makes no gift over; for here there is an 
express trust to accumulate, and on the death of the plaintiff to divide 
her share in the same way as he has previously given to his other 
daughters and their children. 








Knicut Bruce, V. C.—Assuming the fact to be, that the lady was 
living apart from her husband at the date of the will, that she was living 
with her husband at the death of the testator, and collecting the Mten- 
tion of the testator when he made his will as well as 1 can, my present 
impression is, that it would be more consistent with authority to decide 
in favor of the continuance of the interest rather than against it. I 
have not spoken of principle: I cautiously confine myself to authority. 
But I will reconsider the matter, if I should change that view, I will 
call upon counsel to reply. It must be taken that the counsel for all 
parties call upon the court to give a construction to the willin this stage 
of the cause ; and that the husband and wife were not living together 
at the date of the will, but were living together after the death of the 
testator, must be taken to be admitted by every body. 


Knicut Bruce, V. C., (on a subsequent day.)—The impression I 
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had upon this case remains. The will to be construed relates to per- 
sonalty alone; aud it has been admitted on each side, that Mrs. Wren 
was, at the time of the execution of the will, living apart from her 
husband, and that afterwards a reconciliation took place, and she and 
her husband returned to cohabitation during the life of the testator, 
which cohabitation continued up to his death. The widow has since 
died, and a question has been made, whether the object intended by the 
testator renders the gift to Mrs. Wren void, or whether she takes the gift 
discharged of the condition on which it is attempted to be given to her. 
The point is one of considerable difficulty. The words of the gift of 
the annuity during the life of the widow, and those of the gift of the 
residue after her decease, are not exactly alike. In the absence of au- 
thority, 1 should have felt disposed to decide against the plaintiff; but, 
as authority is produced, I shall decide according to that authority. 
The principles of the civil law relating to such matters appear to be in 
some degree adopted into the law of Eugland and the law of this coun- 
try, on the authority cited, seems to bind the court to decide in favor 
of the plaintiff. The object and intention of the testator seem to have 
been, to prevent a reconciliation between the husband and wife, and to 
obstruct their future cohabitation. In deciding as I have done, in favor 
of the plaintiff, I consider that my judgment is consistent alike with 
technical and moral justice. 





Court of Queen's Bench. 


Before the Right Honorable THOMAS DENMAN, Lord Chief Justice, and the rest 
of the Justices. 


PennIALL v. Harporne.—Il1lth Jan., 1848. 


BREACH OF COVENANT—TO INSURE—FORFEITURE:. 


A lease dated 18th April, 1845, for 60 years from 29th September, 1844, contained a dove: 
nant by the lessee to insure in the joint names of the lessors the public house in £1000, the 
messuage adjoining in £400, and the cottages in £300, with a condition of re-entry in case 
of breach of covenant. At the date of the lease, and until the 7th June, 1845, there was 
an existing insurance in the names of the lessee and the lessors, not including the cottages t 
the lessee assigned to defendant, and on the 7th June, 1845, an insurance was effected upon 
all the premises iu the required sum in the names of defendant and the lessors. On the 
26th March, 1846, defendant agreed to assign the term to plaintiff, and to furnish a proper 
title. In action for breach of the agreement—Held, that defendant could not furnish & 
proper title, inasmuch as the lessors might take advantage of the condition for re-entry, 
first, by reason of the omission to insure the cottages between the 18th April and 7th June, 
1845; secondly, by reason of the insurance on the latter day being effected in the name of 
defendant, as well as in the names of the lessors. 


Assumpstt. The declaration stated, that the defendant, before and at 
the time of the agreement and his promise hereinafter next mentioned, 
represented to the plaintiff that he, the defendant, was lawfully pos 
sessed for the residue and remainder of a certain term of years then 
next to come and unexpired therein, of a certain dwelling house, house 
adjoining, ten cottages and appurtenances, known by the name and 
sign of ‘The White Swan, ae wherein he, the defendant, then 
VOL, VI. 
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exercised and carried on the business of a victualler, and thereupon 
heretofore, to wit, on the 26th March, A. D. 1846, by a certain agree- 
ment then made by and between the defendant and the plaintiff, it was 
agreed amongst other things, that, for and in consideration of the sum 
of £50, to the defendant then paid by the plaintiff by way of deposit, 
and the further sum of £1450, to be paid to the defendant at the time 
therein mentioned in full, for the absolute purchase of the unexpired 
term in the lease of the said dwelling house, house adjoining, ten cot- 
tages and appurtenances, then occupied by the defendant and known 
by the sign of The White Swan, situate, &c., and the good will there- 
of, he, the defendant did thereby, then and there promise and agree with 
the plaintiff, to furnish and adduce a proper title, and well and effec- 
tually to assign to him the said lease of his said then dwelling house, 
house adjoining and ten cottages and premises, aud all his right, title 
and interest thereunto belonging, and the good will thereof, for the re- 
mainder of the term then to come and unexpired therein, which was 
thereby declared to be fifty-seven years at least from Lady-day then last, 
subject to the yearly rent of £80, and the performance of the covenants 
therein contained, (the same being only usual and customary,) and to 
deliver up quiet possession of the aforesaid house and premises, (except 
that part which was underlet,) to the plaintiff on or before the 7th day 
of April then next, (except it should be postponed by mutual consent.) 
[The declaration proceeded to set out the remaining part of the agree- 
ment.] Averment of mutual promises, and that the time for delivering 
up possession of the said dwelling house, house adjoining, ten cottages 
and premises, was not postponed from or after the said 7th day of April 
next ensuing the day of the making of the said agreement ; and although 
the plaintiff hath always performed and fulfilled all things therein on 
the plaintiff’s part to be performed and fulfilled; and although he, on 
the day and year first aforesaid, and from thence until and upon the said 
7th day of April then next, was ready and willing to perform and fulfil 
all things in the said agreement contained on his part to be performed 
and fulfilled, and to pay the remainder of the said purchase money, and 
to complete the said purchase, whereof the defendant on the day and 
year last aforesaid had notice, and was then requested by the plaintiff 
to furnish and adduce a proper title to the said premises, yet the defen- 
dant, not regarding his said agreement or his said promise, did not nor 
would, when he was so requested as aforesaid, or at any time before or 
since, furnish or adduce, or procure to be furnished or adduced, a proper 
title to the said premises, but hath hitherto wholly neglected and refused 
80 to do, contrary to the said agreement and the said promise of the de- 
fendant, by reason whereof he, the plaintiff, hath been deprived of all the 
benefits and advantages which would have arisen from the completion 
of the said purchase, and hath been put to great expenses, amounting in 
the whole toa large sum of money, to wit, the sum of £100, in endea- 
voring to procure such title as aforesaid, and to get the said purchase 
completed, and hath lost all gains and profits which he might and 
should otherwise have made and acquired from using and employing 
the said sum of money so paid by him as deposit aforesaid, aud other 
monies provided aud kept by him, the plaintiff, for the completion of the 
said purchase. Third plea, that the defendant did, when requested by 
the plaintiff so to do, and within a reasonable time in that behalf, fur- 
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nish and adduce a proper title to the said premises. On the trial, before 
Lord Denman, C. J., at the London Sittings after Trinity Term, in 
1847, it ME that on the 18th April, 1845, William Waiter Gretton, 
Stephen Arnaud ae and William Knottesford Gretton, devisees in 
trust under the will of John Gretton, deceased, demised the premises in 
question to W. Belton from the 29th September, 1844, for the term of 
sixty-one years, at the yearly rent of £80, payable quarterly. The 
lease contained a covenant by the lessee to insure in the Licensed Vic- 
tualler’s Fire Office, London, in the joint names of William Walter 
Gretton, Stephen Arnaud Wright, and William Knottesford Gretton, 
their heirs and assigns, in manner following, that is to say, the said 
messuage or public house and appurtenances thereto belonging, in 
£1000, the said messuage or tenement adjoining in £400, and the said 
cottages in the rear in £300, in equal proportions, with a condition of 
re-entry in case of a breach of the covenant. Belton assigned the lease 
to the defendant. At the time of the granting this lease and until the 
7th June, 1845, there was an existing insurance in force in the joint 
names of William Belton, William Walter Gretton, Stephen Arnaud 
Wright, and John Wilson for £1400, -viz. £1000 on the public house, 
and £400 on the adjoining house; but the cottages were uninsured un- 
til the 7th June, 1845, when an iusurance was effected in the Licensed 
Victualler’s Office, dated the 12th June, 1845, from the 7th June prece- 
ding to the 24th June, 1846, in the names of Edward Harborne, (the 
defendant,) William Walter Gretton, Stephen Arnaud Wright, and Wil- 
liam Knottesford Gretton upon all the premises in the required sum. 
This action was brought to recover the deposit, on the ground of a de- 
fect in the title ; and it was contended, that there had been a breach of 
the covenant to insure, which would entitle the devisees in trust of John 
Gretton to enter, as for a forfeiture. The Lord Chief Justice was of that 
opinion, and directed the jury to find a verdict for the plaintiff, reserving 
leave to move to enter a verdict for the defendant or a nonsuit. 


Knowles, having obtained a rule nisi, 


Martin and Vowles, showed cause.—'lhere was a breach of the cove- 
nant to insure; and if the condition was broken, and thereby a right of 
entry given, the plaintiff could not furnish « good title according to his 
agreement. (Duppa Mayo, 1 Wms. Saund. 287b.) And no waiver 
arises upon receipt of rent, except with knowledge of the condition 
broken. (Doe d. Muston v. Gladwin, 6 Q. B. Rep. 953; 9 Jur. 548.) 
First, when the insurance was effected in June, 1846, the premises were 
not insured in the manner mentioned in the covenant. erate J. 
Was there not a literal compliance with the covenant, if the insertion of 
the name of the tenant is immaterial ?] The action to recover the in- 
surance money must be brought in the names of all those persons who 
are named in the policy. -[ Wightman, J.—Still by stat. 14 Geo. 3, ¢. 
78 and 7 & 8 Vict. c. 84, the money recovered must be laid out u 
the premises.] A covenant with A is not a covenant with A and B, 
and the object of this covenant was to have the insurance in the name 
of the landlords only. In case of the tenant surviving the other parties, 
the action would be brought in his name. (Rolls v. Yate, Yelv. 177; 
Selw. N. P. 459, 7th ed., “Covenant.”) The stat, 14 Geo. 3, ¢. 78, 
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was intended to apply to cases where fraud was suspected; and that 
statute is kept alive by stat. 7 & 8 Vict. c. 84. [Lord Denman, C. J.— 
That it is not confined to cases of landlord and tenant is in your me 
Secondly, the insurance, previous to June, 1846, was for £1400 instea 
of eeon and it left out the cottages, which ought to have been insured 
in £300, 


Knowles and Miller, contra. First, as to the amount in which the 
premises were insured; this is not a question of forfeiture between land- 
lord and tenant. The covenant does not mention at what time the in- 
surance was to be effected, and the covenantee has a reasonable time for 
effecting it. [Lord Denman, C. J.—Can the defendant make a good 
title to the plaintiff, if the latter is liable to be turned out by the superior 
landlord ?] Would he be liable to be turned out? The court, when 
called upon to enforce a forfeiture, will look at the surrounding circum- 
stances, as in Doe d. Knight v. Rowe, (1 R. & M. 343.) Secondly, the 
covenant as to insurance is not that the defendant shall insure in the 
joint names of the three persons only. He has insured in the names of 
those three persons, and there has therefore been a literal compliance 
with the covenant. The defendant has also performed it according to 
its intent; at all events, the title, as far as regards this action, is not 
affected by the insurance as actually effected. In Vernon v. Smith, (5 
B. & A. 1,) Best, J., says, (p. 8,) “that the enacting part of sec. 63 of 
stat. 14, Geo. 3, c. 78, goes beyond the mischief mentioned in the pre- 
amble.” The tenant, by the insertion of his name, has no more control 
than he had by virtue of the statute, which enacts, that the produce of 
the insurance shall be applied in rebuilding or repairing the premises. 


Lorp Denman, C. J.—There is no distinction between this case, 
where the purchaser seeks to recover his deposit mouey on the ground 
that the vendor had no title, and the case of a landlord who seeks to 
recover against his tenant for a forfeiture. In this case the defendant is 
not able to give the plaintiff a good lease; the paramount title of the 
superior landlord having accrued by reason of the forfeiture from a 
breach of the covenant to insure. There are two objections to the de- 
fendant’s mode of compliance with the covenant, which show, that in 
fact that covenant has not been complied with. First, there was no in- 
surauce of the premises for £1700, according to the agreement, for a 
considerable time, though I do not know that the length of time, during 
which the omission continued, makes any difference. Secondly;-the 
covenant to insure in the names of three persons is not complied with 
by insuring in the names of those three and another; that other party 
may receive the money from the insurance company in case of fire, or 
he may release an action brought to recover the amount. ‘The stat. 14 
Geo. 3, c. 78, has no application to this case; it gives the directors of 
insurance offices power to apply the insurance money in rebuilding or 
repairing houses destroyed or damaged by fire, upon the request of any 
person interested in or entitled to them; it is not confined to cases of 
landlord and tenant. 


_ PaTTEson, J.—I am of opinion that the rule should be discharged, 
on the ground that the defendant had not an interest which enabled 
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him to make a good title to the plaintiff. ‘The trustees might have in- 
sisted on the forfeiture for non-compliance with the covenant. It is 
argued, that this question, arising between the vendor and purchaser, is 
not the same as if it had arisen between a landlord and tenant, but I 
cannot perceive the difference. When a person professes to be able, and 
agrees to grant a lease, he means a lease, which the lessee may insist 
upon as good against all the world. As to the objection to the omission 
of the cottages in the insurance, it is said that that objection was not 
pointed out or insisted on at the trial; but there would be no use in 
sending down the cause to a new trial on that ground, if we are of 
opinion that the covenant, as to the names in which the insurance is to 
be effected, is not fulfilled. The covenant is to be construed as if the 
word “only” was found in it; and there is great reason in holding the 
party to a strict performance of the covenant, because, when another 
name, in addition to those mentioned in the covenant, is inserted in the 
policy of insurance, the latter persons are at least put to great inconve- 
nience, and the other person may, perhaps, defeat an action brought by 
them to recover the insurance money. The statute 14 Geo. 3, c. 78, 
does not affect this case. Though the enacting clause goes beyond the 
preamble, it only empowers the directors of the insurance office to cause 
the insurance money to be laid out upon the premises, without saying 
by whom. But the covenant seems to provide against that, because it 
places it exclusively within the power of the landlord to apply the in- 
surance money in rebuilding or repairing the premises. ‘Taking the 
whole together, I think it rather amounts to an agreement by the parties, 
that the persons entitled to recover the money shall lay it out. There 
is, then, an express covenant, on the part of the lessee, that he has good 
title to make a lease; such title he has not when, by reason of a breach 
of covenant, a forfeiture is impending over him. 


CoLertpDGE, J.—There is no distinction between this case and the 
case of landlord and tenant. The agreement by the defendant involved 
a condition, that he had a good title; the question then is, whether he 
had a good title? It is clear that he had not; if he had committed a 
forfeiture at that time, for which his landlord could have entered. 
There was a forfeiture on two grounds. The first ground is, the omis- 
sion to insure the cottages. Mr. Miller argued ingeniously, that it was 
not intended that any fresh insurance should be effected until June 5, 
because, if an insurance had been effected immediately, two parts of the 
premises out of three would have been doubly insured. But if a 
separate insurance had been affected of the part not included in the exist- 
ing insurance, there would, I think, have been a substantial compliance 
with the covenant. The argument for the defendant will. not stand, 
because it involves the omission to insure a part of the premises for a 
certaintime. All covenants and conditions must receive a reasonable 
construction, and the party would have a reasonable time for the 
performance of the covenant to insure; but here a reasonable time 
had elapsed before performance. Then the general question was 
argued; and it was asked, would there be a forfeiture if there was 
an omission to insure for two or three days? I think not, because a 
reasonable performance of a covenant is always sufficient ; but in this 
case, there was a delay in effecting an insurance for three months. The 
second ground of forfeiture is, that the insurance was effected in wrong 
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names. An answer is attempted to be given, by referring to the acts of 
Parliament, and it is contended that there has been a substantial com- 
pliance with the covenant ; but when parties enter into a covenant, and 
stipulate expressly for the performance of a thing in a particular man- 
ner, they do not leave it in the option of either to substitute a perform- 
ance of the thing in a collateral manner and by collateral means. And 
there is an important difference between the manner covenanted for and 
the manner pursued in this case, because the trustees, instead of having 
the money in their own hands, may be compelled to resort to an action 
against the tenant to recover it. 


Wieutman, J.—I am of the same opinion on both grounds. 
Rule discharged. 





Court of Exchequer. 


Before the Right Honorable Sir FREDERICK POLLOCK, Chief Baron, and the rest 
of the Barons. 


Hissert v. Knicut.—9th Feb., 1848. 


EVIDENCE—POWER OF ATTORNEY—PRIVILEGED COMMUNICATION. 


A power of attorney is the property of the person to whom it is given, and therefore, 

Where in an action on a lease executed under a power of attorney the party executing was 
not duly served with a subpeena duces tecum to produce the power:—Held, that seconda- 
ry eviderice of its contents was not receivable. 

Where a party, who has been duly served with a subpena duces tecum to produce a docu- 
ment is privileged from producing it, secondary evidence of its contents may be given. 

The case of Marston v. Downes, (6 C. & P.381,) does not decide that an attorney, who re- 
fuses to produce a title-deed of his client, may be compelled to state its contents, but only 
that if he does so willingly the court will hear him. 


Tuts was an action of covenant brought by a lessee against his lessor. 
At the trial the lease was produced, and appeared to have been executed 
by a son of the defendant, under a power of attorney from his father, 
who resided abroad. The power of attorney not being produced, and 
a subpcena duces tecum, which had been served on the son, who was 
called as a witness, not having been served in due time, secondary evi- 
dence of its contents was received, with leave reserved to the defen- 
dant’s counsel to move to enter a nonsuit. The jury having found for 
the plaintiff, a rule was obtained by 


Crowder, against which 


Kinglake, Serjt., showed cause, and contended that no subpeena duces 
tecum to produce this power of attorney was necessary. It formed part 
of the title of the lessor and must be taken to be in his possession along 
with the lease. eorae f cases might arise, where it would be necessary 
for the defendant to show that he had made that lease, and this could 
only be done by proof that he had executed it through his agent. 


Parxe, B.—This rule must be made absolute. A power of attorney 
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is the deed of the person to whom it is given, who is to keep it for his 
own protection, to show that he was authorized to do the various acts 
which he may have done under it. The deed in question, was there- 
fore the deed of the witness, and you should have served him in 
time with a subpena duces tecum to produceit. The case of Marston 
v. Downes, (6 C. & P. 381; 1 Adol. & Ell. 31,) with the expressions of 
my brother Patteson, is often referred to. In that case an attorney, 
who was examined as witness, refused to produce a mortgage deed on 
the ground of its being the title deed of his client, they then asked him 
the contents of the deed and he told them wilfully. ‘The objection be- 
ing made by my brother Ludlow, not that you could not obtain that 
evidence from the attorney, not that he was privileged to be silent on the 
subject, but that no secondary evidence of the deed could be received, as 
the deed itself was in existence; my brother Patteson ruled that you 
might give secondary evidence, as the party was at liberty to keep back 
his title-deeds, but that if the attorney disclosed the contents of the deed 
not insisting upon his privilege to withhold it, his evidence might be 
received. ‘Thus explained, that case was rightly decided. Where the 
deed is a title-deed, which a man is at liberty to refuse to produce ona 
notice to produce and to subpeena duces tecum, you cannot punish him 
for not producing it, but you may give secondary evidence of its con- 
tents, because you have done all in your power to get the original. 
The cases of Ditcher v. Kenwick, (1 C. & P. 161,) and Doe d. Gilbert 
v. Ross, (7 Mee. & W.102,) show this. 


AvpErson, B.—There was also a case to the same effect in the Court 
of Common Pleas, while I sat there. The case of Marston v. Downes 
is reported as if the attorney was compelled against his will to state the 
contents of his client’s deed. But the real decision was, that if he wil- 
Sully does so, the court will hear him, not that he would be punished 
for refusing. 


Rotre and Piatt, B. B., concurring. 
Rule absolute. 








Digest or Recent Decisions tn CRIMINAL CasEs. 
LARCENY. 


Stealing Money in Post Letters. 


A posTMAN, whose business it was to carry letters between A. and B. 
was entrusted at A. with two directed envelopes, each containing a £5 
note, to deliver at B. He delivered the envelopes at B., having previous- 
ly taken out the two notes. The jury found the prisoner guilty, but that 
he had no intention of stealing the notes when given to him at A. On 
review by the judges it was held to be no larceny. Reg. v. Glass, 1 
Crown Cases, 215, 
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Stealing Post Letters. 


A servant of B. was in the habit of going to the post office for and 
receiving all letters addressed to B. She delivered them all to B, ex- 
cept one which she burned. Her motive for destroying it was the hope 
of suppressing inquiries respecting her character. It was held that this 
constituted a larceny; and that supposing lucri causa to be a necessary 
ingredient therein, (which the court did not admit,) there was a suffi- 
cient lucrum proved. Reg. v. Jones, 1 Crown C. 188. 


Fatse PRETENCE. 
What indictable. 


A false pretence, knowingly made, to obtain money, is indictable, 
though the money be obtained by means of a contract, which the pro- 
secutor was induced to make by the false pretence of the prisoner. 
Reg. v. Abbott, 1 Crown Cases, 273. 


FORGERY. 
Bill of Exchange. 


Putting an address to the name of a drawer of a bill of exchange, 
while the bill is in the course of completion, with the intent to make 
the acceptance appear to be that of a different existing person, is a for- 
gery. Keg. v. Blenkinsop, 1 Crown Cases, 276. 


CHEQUE. 
Exceeding Authority when a Forgery. 


A. authorized by B., his master, to fill up a cheque for a certain sum, 
filled it up for a greater sum: Held to be a forgery, and that the cir- 
cumstance of the prisoner alleging a claim on his master for the greater 
sum, as salary then due, was immaterial, even if true. ‘The drawer’s 
signature was laid in the indictment as John MecNicole & Co., it was 
proved to be John MecNicoll & Co.; this was held to be no variance. 
Reg. v. Wilson, 1 Crown Cases, 284. 


Indorsement of Bili by Procuration. 


~ 


A prisoner falsely averred an authority to indorse a bill of exchange 
for T. Tomlinson, wrote on the back of the bill, “per procuration, 
Thomas ‘Tomlinson, Emanuel White.” The bill was thereupon dis- 
counted and the prisoner went off with the money. This was held to 
be no forgery. Reg. v. White, 1 Crown Cases, 208. 











